
Extract from Hansard 
[ASSEMBLY — Tuesday, 1 November 2011] 

 p8673b-8700a 
Mr Bill Johnston; Mr Fran Logan; Ms Janine Freeman; Mr Troy Buswell 

 [1] 

INDUSTRIAL LEGISLATION AMENDMENT BILL 2011 

Second Reading 

Resumed from 20 October. 

MR W.J. JOHNSTON (Cannington) [5.02 pm]: I am not the lead speaker for the Industrial Legislation 
Amendment Bill 2011. 

Mr T.R. Buswell: Come on! Give it a go! 

Mr W.J. JOHNSTON: Minister, I am sure that I could do 60 minutes, without too much trouble, on industrial 
relations reform. 

Mr T.R. Buswell: I have done it myself. 

Mr W.J. JOHNSTON: I am sure that the minister was not filibustering, and I am sure that the member for 
Cockburn is very close by and will, as lead speaker, make an erudite contribution to the debate. 

One thing that I will say is that it is interesting that in Western Australia the Liberal Party has walked away from 
its long-term goals for industrial relations in that it has abandoned its once driven spectre of individual contracts. 
I was very pleased to hear the Premier explain that having spent—how much money was spent on the Amendola 
report, minister? 

Mr P.C. Tinley: It was $800 000. 

Mr W.J. JOHNSTON: Was it $800 000? 

Mr T.R. Buswell: It was money well spent. 

Mr W.J. JOHNSTON: “Money well spent”—for a report rejected by the government of Western Australia and 
overturned. I cannot quite remember, but was it the member for Vasse who, as minister, commissioned that 
report? Yes, it was. The Amendola report has made a — 

Mr T.R. Buswell: I am part of a collegiate effort. 

Mr W.J. JOHNSTON: “Part of a collegiate effort”, was it, minister? But they did not give back the portfolio 
when the minister returned to cabinet; they gave it to Hon Simon O’Brien. That was an interesting decision. 
However—the member for Cockburn enters the chamber—I am sure that that in no way reflects on the 
effectiveness of the Amendola report. 

I will make a point about the construction industry portable paid long service leave arrangements in that they are 
a very good provision. People stay in the construction industry for a very long time, albeit moving from one 
employer to another, and the traditional long service leave arrangements do not work for them. The industry 
unions campaigned long and hard over many years for a system that recognises the transient nature of the 
industry, and employers now pay a levy into a central fund that funds long service leave payments for workers in 
that industry. I remember back in the 1990s, when I was vice-president of the Trades and Labor Council of WA, 
that the Chamber of Commerce and Industry often raised this campaign issue saying that it believed that those 
arrangements were inappropriate and undermined the primacy of the employer–employee relationship. It is 
really good that 20 years later, these arrangements are seen as standard practice in the industry, and that we are 
now in fact extending them to cover more parts of the construction industry. 

The state Industrial Relations Act created the Western Australian Industrial Relations Commission, which is—I 
know the minister agrees with me on this issue—an underused body. 

Mr T.R. Buswell: No; you may say underused; others may argue over-resourced. 

Mr W.J. JOHNSTON: “Over-resourced”—oh, well. 

Because the commissioners are appointed in the same way as judges, they cannot be removed. In fact, I am sure 
the minister will remember that in the 1980s a commissioner of the old Industrial Relations Commission who 
was not appointed to the Australian Industrial Relations Commission continued to be paid because, as a member 
of the old IRC—which was replaced with the AIRC—he could not be sacked. I imagine that the minister would 
be very keen to reduce the number of commissioners. However, in looking at the commission we must recognise 
the great depth of talent. 

Mr T.R. Buswell: I am sorry to interrupt, but the member should look at some of the questions the member for 
Forrestfield asked about this in estimates two years ago. 

Mr W.J. JOHNSTON: I did. I was actually in the room when he asked them and know what he was asking 
about. The point I make is that the world is a different place to what it was in 1979—there is no question about 
that—and the Industrial Relations Commission has adapted over the years. However, the federal Liberal 
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government’s introduction of a system of workplace relations based on the corporations power, which has been 
continued by the new government, has reduced its jurisdiction. Once upon a time, the state Liberals were 
opposed to that, but now they sort of accept it. I do not necessarily say they support it, but they do accept it. 

Mr T.R. Buswell: We do not really have a choice. 

Mr W.J. JOHNSTON: Yes, because it is an industrial reality. 

It used to be really amusing. I did a dispute finding in the AIRC involving the Western Australian and South 
Australian branches of the Shop, Distributive and Allied Employees Association. It was fun. 

Ms J.M. Freeman: Oh, you are old! 

Mr W.J. JOHNSTON: I am. One of the things about a dispute finding is that people will say, “Oh, you have 
made this ridiculous claim”, asking for $10 000 or whatever it was — 

Ms J.M. Freeman: Three air flights a year. 

Mr W.J. JOHNSTON: A lot of things went into our demand. The whole reason for that was that section 51 of 
the commonwealth Constitution stated that the federal Parliament could make laws in respect of industrial 
disputes extending beyond one state. We therefore had to create the artifice of an industrial dispute to wrap up 
people. Moving to the corporations power for the federal jurisdiction was obviously a much more sensible way 
of doing it. 

Mr T.R. Buswell: Mind you, member, that move was opposed by the former government to help fund a High 
Court challenge.  

Mr W.J. JOHNSTON: Yes, I know, and the High Court challenge failed. That was in fact the Brereton laws 
because they had the two systems sit side by side, so they still contained the dispute-finding procedure. In fact, I 
can tell the minister that I was the union advocate for the last ever agreement registered under the old Brereton 
laws before the Howard laws came in. It was on 31 December of whatever year it was—1996, I imagine. The 
next day the first wave of Howard changes came in, which meant that we could not have a multiparty industrial 
agreement, so we were seeking to ratify a multiparty industrial agreement on the last possible day. It was for a 
franchisee. The franchisor was encouraging all its franchisees to be part of the one industrial arrangement, and 
that could only be done through multiparty agreement. 

We are digressing; the minister is taking me off track. I am sure the member for Cockburn will come back into 
the chamber very soon. The point I was making was that, yes, the jurisdiction of the Western Australian 
Industrial Relations Commissioner has been reduced because of the changes to arrangements elsewhere. The 
Howard government’s federal workplace relations legislation and now, under Julia Gillard, the federal Labor 
government’s legislation, have reduced the jurisdiction of the state commission.  

Mr T.R. Buswell: The one thing we know about the commonwealth, irrespective of which party is in power, is 
that once they have it they never give it back.  

Mr W.J. JOHNSTON: The member for Riverton once wrote a very interesting article in the IPA Review on 
industrial relations and how the commonwealth jurisdiction is continually expanding. I have it in my computer, 
but I do not have it printed out. He makes some very interesting observations and rails against the Howard 
government’s encroachment on state’s rights. The minister has again taken me off the topic.  

One of the things the minister could do is look at what else could be given to the state commission. On a number 
of occasions the member for Nollamara has raised the issue of giving the state commission jurisdiction to settle 
disputes on workers’ compensation. One of the great things about the commissioners, whether they are former 
employers or former union representatives, is that they do understand how to solve problems. I have seen some 
very good commissioners cut through the rhetoric of both sides of a dispute and get to the core of the issues and 
make it clear, even through the process of conciliation, where a dispute should go in the future rather than allow 
it to meander along. We need only look at the current Qantas dispute to see an example of that. It is very 
interesting; I have read many of the words the minister has said in this place, so I know that he is more on the 
hawkish side of industrial relations, to be polite.  

Mr T.R. Buswell: I’m in a minority group!  

Mr W.J. JOHNSTON: Indeed, minister; we all know that. Once upon a time, back in the 1980s and 1990s 
when I was a union official, all the right wingers were saying, “Get the third parties out of the way; let the 
industrial parties slug it out and see what happens.”  

Ms J.M. Freeman: I’m sure the TWU still thinks that.  
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Mr W.J. JOHNSTON: It is an interesting issue—the member for Cockburn has come back into the chamber—
because now a number of right-wing commentators have criticised the federal Labor government for not getting 
involved in the Qantas dispute early enough.  

Mr T.R. Buswell: That depends on the framework.  

Mr W.J. JOHNSTON: The provisions, minister, are not much different. The only real difference in the 
provisions in enterprise agreements of the former government and the current government is that the current 
government recognises the unions as an institution, whereas the former government, effectively, did not. If a 
union has members, it has a right to represent them, whereas under the former arrangement a worker’s right to 
representation was limited. Most strikes in Australia would never be counted as statistics in America because in 
America I think they have to have, I think, 1 000 —  

Mr T.R. Buswell: Blood!  

Mr W.J. JOHNSTON: They need to lose more than 1 000 man days before the strike is even counted as 
industrial action. 

Mr I.C. Blayney interjected.  

Mr W.J. JOHNSTON: It is interesting. That is exactly how they deunionised. They put them into what is called 
“Chapter 11”, which we do not have in Australia. The airline industry in America was very heavily unionised—
just as heavily unionised as Australian airlines—but it was put through the process of Chapter 11, which is 
bankruptcy, because it provides protection from creditors. It is interesting that the minister raised this because 
one of the things people do not understand about American industry is that its biggest break is healthcare costs, 
which in Australia are borne by the taxpayer. The biggest reform Americans could make to save their industry is 
to adopt Medicare, yet “Obamacare” is being rejected as socialism. It is just ridiculous. It would make a great 
contribution towards America’s productivity and its industrial base. But the minister has distracted me again. 
The member for Cockburn is looking at his notes. I am sure he is ready to speak on this bill.  

Mr F.M. Logan: I am.  

Mr W.J. JOHNSTON: Finding additional areas for the WA Industrial Relations Commission to cover would be 
very important continuing reform of the industrial system in this state because there is an inevitability, as the 
minister suggested, that the commonwealth will not give back the powers it has taken. The commission 
comprises high quality people being paid by the taxpayer, who are capable of doing good work. We cannot sack 
them because the Constitution does not allow us to do so, member for Cockburn. We should indeed look to 
maximise the jurisdiction of the state industrial relations commission.  

MR F.M. LOGAN (Cockburn) [5.15 pm]: I thank the member for Cannington for holding the fort while I was 
in and out of the chamber taking phone calls.  

Mr T.R. Buswell: Not to your bookie, I hope.  

Mr F.M. LOGAN: I certainly was not picking up the winnings, minister, because I did not have any in the 
Melbourne Cup.  

Mr T.R. Buswell interjected.  

Mr F.M. LOGAN: I do not know; I keep driving through South Fremantle, but I do not see the minister. I 
should do. Maybe I will stop and have a coffee with him some time on the beach in South Freo!  

Mr T.R. Buswell: It’s Cottesloe at the moment.  

Mr F.M. LOGAN: No, no, it is South Freo; he knows where. He should not go red. He should not get 
embarrassed about it. It is okay; we are all big boys here. We can talk about these things openly and freely!  

Coming back to the Electoral and Constitution Amendment Bill, I would like to go through it clause by clause 
because I would like to raise a number of issues with the minister representing the minister in the other place. 
Firstly, clause 1 of the bill is the short title with which the opposition agrees and clause 2 covers the time of 
assent, with which we agree also.  

The provisions in the early part of the legislation provide for some fairly basic administrative issues to bring the 
wording of the existing Construction Industry Portable Paid Long Service Leave Act 1985 into line with the 
changes that have been made to the commonwealth industrial relations legislation, particularly the Fair Work 
Act 2009. From here on I will refer to the Construction Industry Portable Paid Long Service Leave Act as the 
CIPPLSL act, which is a fair mouthful.  

Of course, clause 3 of the bill amends part 2 of the act and clause 4 inserts new section 3A into the act, which 
refers to the offshore area prescribed by section 3(3) of the Industrial Relations Act. One of the questions I have 
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not had clarified, minister, despite the information provided in the briefing paper on offshore areas, is that in 
defining what the offshore area is, proposed section 3A will remove any ambiguity that might arise concerning 
the application of this act. The prescribed offshore area came up in Parker v Transfield (2001), volume 81 of the 
Western Australian Industrial Gazette in the Western Australian Industrial Relations Commission. I presume 
proposed section 3A will expand the construction long service leave area to remove ambiguity of its application 
in offshore construction of oil and gas infrastructure and equipment, whether in federal government waters or in 
state government areas, such as Barrow Island, Varanus Island and the rest. I would appreciate it if the minister 
would clarify that. 

Clause 5 does a number of things. It inserts the definition of “apprentice” by reference to the Vocational 
Education and Training Act, and brings it into line with equivalent legislation in other jurisdictions, which the 
opposition of course supports. It amends the definition of “employee” by replacing the reference to “award” with 
“industrial instrument”, which is one of the provisions that flows from the federal Fair Work Act. It amends the 
definition of “employer” to specifically include labour hire agencies. This is an issue that came out of another 
case, Construction Industry Long Service Leave Payments Board v Positron Pty Limited, 70 WAIG 3062. In that 
case, the labour hire agency had challenged whether it was required to pay into the Construction Industry Long 
Service Leave Payments Board; obviously, it would have said that it was not part of the industry. Obviously, if a 
labour hire agency employs employees who work in the industry, those employees are entitled to those 
provisions, and this amendment clarifies that. That is a good clarification of the type of work that is carried out 
in construction today, and one that the opposition strongly supports. 

The definition of “award” will be deleted and replaced with “industrial instrument”; again, this is to bring it into 
line with the Fair Work Act. The clause will broaden the definition of “construction industry”, which is an issue 
that is debated from time to time by members of the board who believe that the construction industry long 
service leave jurisdiction should apply to specific industries, and others who see themselves as being outside the 
construction industry and argue that the requirement to pay long service leave into this fund should not apply to 
them. There is always that tension out there. One of the most well known sources of tension between the 
Construction Industry Long Service Leave Payments Board and others exists in the area of construction in the 
offshore industry sector, which is now being clarified, and the opposition supports that. This extends the 
definition of “construction industry”, particularly to the construction and installation of swimming pools and spa 
pools which is, of course, part of the building and construction industry. Because of the cost involved in their 
installation, that sector falls within the dollar amounts that capture these types of industries and the definition of 
“construction industry”. Again, it comes out of a legal challenge, Construction Industry Long Service Leave 
Payments Board v Precision Corporation Pty Limited, back in 1991. I am glad that the government has decided 
to clarify this once and for all by way of legislative amendment.  

The definition of “construction industry” is further clarified as it relates to the construction of fixtures or works 
for use on or the use of certain buildings or works. It relates to fixtures that could be described as patios and 
driveways—part of the building, but not necessarily the building. One can see the tenor of debate that occurs out 
there in the industry, with people asking why they should pay money into the Construction Industry Long 
Service Leave Payments Board because they are not in the construction industry but are building a $1 million 
driveway for a particular building. Of course they are in the construction industry; they are part of the 
construction industry. They may do other work in other industries from time to time, but for the purposes of 
people who are working during those weeks in a particular area where a building is being constructed and 
ancillary work is being undertaken, it is the construction industry, and those people should, quite rightly, have 
their long service leave payments paid into the fund. Again, the opposition supports this clarification of the 
definition of the construction industry. The clause also amends the existing definition of “union” to reflect the 
fact that federal unions are now registered under the Fair Work (Registered Organisations) Act 2009. 

Clauses 6 and 7 deal with membership of the board. I give the minister notice that the opposition will move 
amendments during consideration in detail to change the membership of the board. I will go through the reasons 
for that. We seek to change the amendment that is being put forward. As things stand, and as the minister will be 
aware, there are on the board three representatives from the building unions and UnionsWA, and three nominees 
from employers, being the Chamber of Commerce and Industry of Western Australia and the Master Builders 
Association. I presume there would be two from the Master Builders Association and one from the Chamber of 
Commerce and Industry of Western Australia. The minister, in his wisdom, has changed the mix of the board; 
not the number of members—that remains the same, with six members—but the mix of the board is now being 
changed by the minister. He now intends to ask for nominations for two employer group members—I presume 
one from the Chamber of Commerce and Industry of Western Australia and one from the Master Builders 
Association—and two from employee organisations. I would not be able to hazard a guess which unions would 
nominate for representation on the board. I would certainly presume that there would be a representative from 
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the Construction, Forestry, Mining and Energy Union, but as to who else will be on the board, I could not hazard 
a guess; it would be up to UnionsWA.  

There would be a further two nominees from the minister himself—one nominee to represent employers and one 
to represent employees. I ask the minister how he expects to work out who should be nominated from both 
groups, what nomination requirements there are, how they are to be nominated, where they will be nominated 
from, what the nomination criteria are, and what the selection process will be; obviously, at the end of the day, 
the minister will make the decision. Effectively, what I am trying to find out from the minister is, first of all, 
what he thinks he will gain from making this amendment in the way he has put it forward. Secondly, what 
justification does the minister have for making this amendment? I will come back in a minute to the reason for 
asking that question. Thirdly, what criteria would be sought by the minister and the department for people 
nominating to fill those positions on the Construction Industry Long Service Leave Payments Board? Those are 
the three questions I would like answered on this bill, bearing in mind that I am also going to put forward 
amendments to challenge the minister’s view of the world. 

Mr T.R. Buswell: Member, can I just ask: your amendments, I’m pretty sure, are the same as the amendments 
moved in the upper house for the existing number of three to become four. 

Mr F.M. LOGAN: Yes. 

Mr T.R. Buswell: Just for the record, what is your justification for that? 

Mr F.M. LOGAN: Yes, I am going to go through that and argue the case in consideration in detail. 

Mr T.R. Buswell: We’ll wait. I don’t want you to fire all your good shots now! 

Mr F.M. LOGAN: No, it is out there! We do not have to worry about shooting anybody; I know where this is 
all going to go!  

Nevertheless, there are some good reasons why I am putting up the amendment and good reasons why I have 
asked that second question, which relates to the minister’s justification for making this amendment in the way he 
has. I raise that because, remember, the fund itself is money that is contributed by employers on behalf of 
employees and in fact belongs to employees. The only role that the government plays is to have a framework in 
place that binds the employer. 

Mr T.R. Buswell: Without splitting hairs, my understanding is that the money is the property of the board. 

Ms J.M. Freeman: It is the workers’ money, though. 

Mr T.R. Buswell: I am not disputing that at all. 

Mr F.M. LOGAN: The only reason the government is involved is that it represents an organisation or an 
institution that provides a binding requirement that that money is paid into a fund, and it holds that fund for and 
on behalf of the employees. The money belongs to employees. The money that is paid in is not being taken by 
the government; it is paid in by the private sector. Therefore, I come to the question: what interest does the 
minister have in having his or her own nominees on the board? The minister has no right to have any interest in 
the actual running of this fund, because the money is not government money; it is private sector money, and it is 
money that belongs to employees and not to the government. Therefore, in my view, the minister—regardless of 
who that minister is; even if it was from our side—should keep their nose out of it. It is like the minister saying, 
“Well, we have the powers to require people to pay superannuation under the superannuation guarantee act, and 
the government is going to put a government representative on every superannuation board.” That is exactly the 
same. A piece of legislation is in place that binds employers around the country to pay a certain amount of 
money into an independently controlled fund. 

Mr T.R. Buswell: Can I just say: the GESB board has employee representatives on it. 

Mr F.M. LOGAN: Yes, it is government money and a government board. 

Mr T.R. Buswell: No — 

Mr F.M. LOGAN: Not now, but the government is the contributor. The government is the employer. 

Mr T.R. Buswell: Yes, I know, but the money is money held in trust by GESB on behalf of the workers 
employed by the government that is contributing. I have not seen the wording in the GESB act, but I found the 
employee representatives on the GESB board were particularly enlightening when I sat with them and discussed 
some of the issues around mutualisation. I know it is a different issue, but what I am trying to say is that there is 
no evil intent. I think the member will actually find—the member for Nollamara is having a look—that just 
because — 

Ms J.M. Freeman interjected.  

Mr T.R. Buswell: I don’t know. 
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Mr F.M. LOGAN: I do not know what the intent is—that is the reason I am asking these questions. Unlike the 
Government Employees Superannuation Board, which has government representatives because it is their money 
going in and they have every right to be on the board — 

Mr T.R. Buswell: No, it is an employee representative. In fact I think there are actually two or three employee 
representatives.  

Mr F.M. LOGAN: That is not unusual on many boards. The Alcoa board, a private sector board, has employee 
representatives on it. Every industry superannuation board has employee representatives on it; half the board is 
employee representatives. It is not unusual in the superannuation industry to have those people there. 

Mr T.R. Buswell: Correct. 

Mr F.M. LOGAN: The parallel I draw is with the federal government, because the superannuation guarantee act 
is commonwealth legislation. If the commonwealth, as part of the act, said, “Regardless of whether it is a private 
or public sector superannuation board in each of those superannuation trusts, we want to nominate a government 
representative and an employee representative to be on each of those boards”, it would be the same as it is 
here—the money that goes into this fund is from the private sector on behalf of the employees. It is governed by 
a legislative instrument, which is what we are discussing. 

Mr T.R. Buswell: But the legislative instrument is an instrument of the state.  

Mr F.M. LOGAN: The instrument we are dealing with at the moment is governed by an instrument of the state, 
I agree. That is all that the government should have any interest in. It should not be there to determine the 
investment procedures of the money that is in the trust. It should not be there to determine who should make up 
the board, to determine — 

Mr T.R. Buswell: But it does determine the make-up of the board. Ultimately, the minister chooses from the 
panel, so ultimately they determine the make-up of the board. The Chamber of Commerce and Industry of 
Western Australia and the Master Builders Association present a panel of people, and the construction unions 
present a panel of people. Even under the current system, not everyone on that panel gets selected. I personally 
selected Kevin Reynolds to go on it, interestingly. 

Mr F.M. LOGAN: Of course, but the minister could not then go and select somebody outside of those named 
parties. He could not go and nominate someone from a deli down the road to be his representative on that board. 

Mr T.R. Buswell: If they worked in a deli, they would not, by definition, be an employee representative. 

Mr F.M. LOGAN: But they could be an employer representative from a small construction company in the back 
of nowhere. 

Mr T.R. Buswell: What, moonlighting as a building company executive? 

Mr F.M. LOGAN: Absolutely; it could be anybody.  

Mr T.R. Buswell: Doing a bit of part-time work in the deli? 

Mr F.M. LOGAN: Minister, this is a serious issue. The minister is justifying the bill, and I am asking the 
minister questions about it. It is up to the minister to provide answers to the questions I am putting to him, if he 
wants to. The point I am making is that there is no reason for this amendment. If the act were to remain the same 
as it is now, I would not have a problem with it. I would not even be having this discussion in this chamber 
tonight; we would not say anything and we would move on. The very fact is that the minister, after reviewing the 
act, has decided to amend it and, for some reason known only to himself, say, “I am going to nominate two of 
the board members”. Not only I but everybody else in the union movement and in labour organisations outside 
and inside the Labor Party have a big problem with it, because there is no justification for it. There is certainly 
no justification for the government to play a role in selecting their representatives. That is the point I am making. 
If there was government money in there—for example, such as for GESB, as the minister used as an example—I 
could see a reason for government having a representative on the board or nominating representatives on the 
board, but there is no government money in there. 

Mr T.R. Buswell: There is no government money in GESB. 

Ms J.M. Freeman: The governor appoints, on the minister’s recommendation, the employer representatives. 
The two member representatives are elected, so it is an election process. In that case, what is happening is that 
the members actually elect the people who are appointed. 

Mr F.M. LOGAN: Ultimately the money that goes in there comes from the government; it comes from 
Treasury, one way or another. 

Ms J.M. Freeman: You are the employer, so you are getting represented. 
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Mr T.R. Buswell: That is like saying your superannuation is in the Fran Logan superannuation fund. 

Mr F.M. LOGAN: It does not come from the government; their money does, ultimately. The member knows 
that. That is the point I am making. If there was money coming from the government that was required to be paid 
into the Construction Industry Long Service Leave Payments Board, there would be a justification for the 
government to say, “To ensure that that money is being invested in an appropriate and right way, we want to 
nominate two representatives. We will choose one from the employer and one from the employees in Western 
Australia.” That is not occurring. I do not know why the minister has done this. I am waiting for the minister’s 
answers on the justification. The amendment that I put up goes to four representatives. Of those four, one goes to 
the key union organisations that represent employees in the construction industry, which are the Construction, 
Forestry, Mining and Energy Union, which represents construction, building and building trades people; the 
Australian Manufacturing Workers’ Union, which represents engineering workers in the engineering 
construction part of the industry; the Electrical Trades Union, which represents electrical trade employees across 
all areas of the construction industry, including the building and cottage industry, the major construction projects 
and also engineering projects; and the Australian Workers’ Union, which represents people doing earthworks in 
many areas of construction across Western Australia. UnionsWA wrote to the minister, Hon Simon O’Brien, 
before this bill hit the floor and sought a further amendment to this bill and asked for the AWU to be joined to 
the Construction Industry Long Service Leave Payments Board because it quite rightly believes that the AWU 
should be able to present the views of its members who pay money into the construction long service leave 
board.  

Mr T.R. Buswell: How does it currently work?  

Mr F.M. LOGAN: There are three and three, as I described earlier. 

Mr T.R. Buswell: How is the chairperson currently appointed? 

Mr F.M. LOGAN: The minister appoints the chairperson.  

Mr T.R. Buswell: Is there a problem with that system? 

Mr F.M. LOGAN: No, there is no problem at all.  

Mr T.R. Buswell: Why is there a problem with a system in which the minister appoints the chairperson and one 
other?  

Mr F.M. LOGAN: The minister appoints two others. I leave that up to the minister; he can explain. I have 
raised the questions; he can answer them.  

Mr T.R. Buswell: But who selects the chairperson under your amendment?  

Mr F.M. LOGAN: It is exactly the same. All we seek is to increase membership from three to four on both 
sides. I am sure that the Chamber of Commerce and Industry of Western Australia would appreciate that. It 
would have two representatives and the Master Builders Association of Western Australia can have two.  

Mr T.R. Buswell: The Chamber of Commerce and Industry currently has one rep and the chairperson out of the 
seven. There are currently seven—six plus a chairperson. I think that is right.  

Mr F.M. LOGAN: Yes.  

Mr T.R. Buswell: I assume that is right. The chairperson is appointed by the minister. You have a problem with 
the minister appointing members to the board, but under the current system you appoint the member to the 
board. Under your amendment there is no chairperson appointed.  

Mr F.M. LOGAN: That is not right. It is no different from what occurs now. I do not seek to change the act 
where it goes to the chairperson. I seek to change the act only where it goes to the number of people appointed to 
the board.  

Mr T.R. Buswell: I could be wrong.  

Mr F.M. LOGAN: The minister is wrong.  

Mr T.R. Buswell: Or you could be wrong. 

Mr F.M. LOGAN: No. I have looked at it carefully and that is exactly right. The chairperson remains the same, 
appointed by the minister. We can understand that because it is an instrument of the state; we can understand the 
minister wanting to ensure that the chairperson keeps control of the running or the direction of the organisation 
under the instrument of the state. To represent the interests of the people who pay money in and get money out, 
we would have people who represent the organisations of employers and employees. I have just explained to the 
minister why I seek four as opposed to the current three.  
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I refer to clause 7. I seek four and four. I will put further amendments to clause 7—that would be associated 
amendments—to ensure that the provisions are in line with the bill before the house. The amendments I have are 
structured in such a way that they ensure consistency with the bill before the house.  

Clause 8 concerns a board member’s office automatically becoming vacant if they are absent from three 
consecutive board meetings without the minister’s leave. That provision will be replaced with a new 
section 8(1)(d), with which we have no problem at all. We have no arguments against what is provided in 
clause 8.  

Clause 9 amends section 21 of the Construction Industry Portable Paid Long Service Leave Act, which sets out 
the entitlement to paid long service leave. This entitlement is based on an employee’s length of service in the 
construction industry. Clause 9(1) amends section 21(1) to replace “award” with “industrial instrument” to bring 
it in line with the Fair Work Act. Clause 9(2) inserts new section 21(3A) to remedy an existing anomaly that 
gives unregistered employees an advantage over registered employees. That is explained by the department quite 
well in the explanatory memorandum, which reads — 

Breaks in service in the construction industry may have the effect of extinguishing a registered 
employee’s entitlement to long service leave. Section 23(1) sets out the circumstances in which an 
employee’s entitlement will be extinguished. For employees with 1,100 or fewer days in the 
construction industry, a two-year break will extinguish the entitlement. For employees with more than 
1,100 days, a four-year break will extinguish the entitlement.  

In contrast, there is currently no equivalent provision to section 23(1) for unregistered employees. 
When employees register under the CIPPLSL Act, all of their prior service in the construction industry 
is recognised notwithstanding the service occurred while they were unregistered, and notwithstanding 
any breaks in service.  

New section 21(3A) will ensure that breaks in service that occur before an employee is registered are 
taken into account when determining the employee’s entitlement to long service leave.  

It is quite appropriate to ensure that those employees who are registered are certainly not disadvantaged in their 
entitlements vis-a-vis those employees who are unregistered at a particular time.  

There is a provision that still has not been dealt with by the Construction Industry Portable Paid Long Service 
Leave Act. It has not been dealt with in this bill or by the minister’s government. I am determined that it will be 
dealt with by a future Labor government. I refer to an issue with this particular part of the act, section 21 of the 
Construction Industry Portable Paid Long Service Leave Act, as amended by clause 9 of the bill before us 
tonight. This issue relates to employees in the metal engineering and construction industry who are permanently 
employed in construction fabrication workshops but who work on construction sites from time to time. An 
employee may well work on a large piece of equipment at a fabrication workshop in Kwinana, for example, 
which is then taken to a site and a team of people from the workshop go to that site to assist the construction 
industry —  

Mr T.R. Buswell: I thought you told us that that is not happening.  

Mr F.M. LOGAN: Sorry? 

Mr T.R. Buswell: You keep saying that does not happen in Kwinana. Nobody has any work down there.  

Mr F.M. LOGAN: Can we deal with this issue? It is a serious issue. The people who then go to site —  

Mr T.R. Buswell: I understand what you are saying.  

Mr F.M. LOGAN: I will give the minister some examples. People who work in construction on site may be 
there for up to two years and then go back to their permanent employment in the workshop. They will have 
money paid into the long service leave fund while they are on site. 

Mr T.R. Buswell: That is by their permanent employer. 

Mr F.M. LOGAN: Yes—by their permanent employer. They will then go back to the workshop; they will work 
in the workshop. It could be two years or more before they go back on site again. It depends what the work is, 
because work comes and goes in the way that the minister has just criticised me. The examples I have are from 
personally representing people. After10 or 15 years service , the employees go to their employer and say they are 
entitled to their long service leave. The employer says that part of the employee’s money is in the construction 
industry long service leave fund, because the employee spent two years year on this job and one year on that job. 
The employer goes to the fund and asks for the money to be paid from that fund so they can contribute to the 
employee’s overall leave. The fund states that the employer is not entitled to it because he does not meet the 
rules of the fund for the entitlement. I have said to the employer in shops where I have been, “Well, you pay.” 
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They say, “Hang on a minute; I have already paid once.” I tell them to pay again, and that it is not the 
employee’s fault that they have lost their money. It is the fund rules that mean they cannot get their money out of 
the fund. I tell them, as employers, that they have to take it up with the fund.  

Mr T.R. Buswell: So what you are saying is that while they are working, the contribution that the employer 
makes, because often they do not make a cash contribution to long service leave, is — 

Mr F.M. LOGAN: Yes, in the workshop. 

Mr T.R. Buswell: — being paid into the fund and they cannot get it back out.  

Mr F.M. LOGAN: Yes; they have to pay the money into the fund because the employee is on construction. 
Therefore, it is a cash payment by the employer into the fund, and then it is just an accountancy provision for the 
normal accumulation of their long service leave. When they meet their long service leave requirement—10 years 
or 15 years’ service, depending on what it is—the employer says that the employee is entitled to long service 
leave, but the only problem is — 

Mr T.R. Buswell: They have already paid two years’ — 

Mr F.M. LOGAN: They have already paid two years’ or three years’ worth of money into the construction 
industry long service leave fund, and the fund will not give them the money because the employer has not met 
the seven-year requirement for pro rata long service leave out of that; that is, the rules do not allow the fund to 
release money that has accrued over less than seven years unless the person in question is dead. The employer 
then tells the employee that he can have his long service leave, but he will not get his full entitlement. The 
employer says he will give the employee what he thinks the employee is entitled to, less the money contributed 
over three years to the fund. Things get a bit testy, minister, in such cases. Then muscles have to be flexed and 
say — 

Mr T.R. Buswell: I imagine that they would be quaking in their office chairs! 

Mr F.M. LOGAN: Let us put it like this: they pay; they always pay! 

Mr T.R. Buswell: I have seen the member for Cockburn in action; I have seen the member in that video. 

Mr F.M. LOGAN: That is right! It is like this: like Cockburn Cement and everyone else, at the end of the day, 
they pay! 

Mr T.R. Buswell: If you come in with that same beanie you had on at the CCI, they’d pay!  

Mr F.M. LOGAN: If they want to take me on, no problems at all, but at the end of the day, they pay—they 
always pay. They can have it rough or they can have it smooth; it is whichever way they want. 

Mr T.R. Buswell: Back to the bill, member! 

Mr F.M. LOGAN: They can choose it whichever way they want, but at the end of the day they will pay.  

But the point I make, jokes aside, is that this representation is actually on behalf of the employer, because I feel 
sorry about the fact that they have paid; they have paid once already and they cannot get the money out. It is an 
issue that I want to put in Hansard. I know, minister, that this issue will not be addressed tonight, and I doubt it 
will be addressed by this government anyway, but it is an issue that I will address, hopefully in the near future. 

Mr T.R. Buswell: Can I just ask, member: have you raised that with the board? 

Mr F.M. LOGAN: Yes, it has been raised many, many times by engineering companies with the board. 

Mr T.R. Buswell: I’m not trying to be smart, but there are representatives who are a bit closer than the board.  

Mr F.M. LOGAN: Yes, I know. The irony of it is that the employee representatives have raised this on the 
board, and, quite rightly, the board suggests that it would like to help out but the legislation has to be changed to 
do that; it cannot do it. It is a problem, and it is a problem specifically for employers and employees of the 
metals and engineering industries. A very simple way of addressing the problem is to broaden the definition of 
the industry to cover fabrication; then it would be covered, and they could choose the way in which they want to 
pay their long service leave. They would probably pay it all into the fund. That would be the simplest and easiest 
way to fix the problem. In the same way that tonight we are broadening the definition of “construction industry” 
to cover some other areas, we could broaden that — 

Mr T.R. Buswell: Except that the areas to be broadened are areas that most people would generally argue could 
be construed as being construction, with the points you raise. 

Mr F.M. LOGAN: But they are also areas that have been the subject of a court case. 

Mr T.R. Buswell: I think we might have to have a separate conversation about fabrication. 
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Mr F.M. LOGAN: Of course—I agree. But that would be one way of addressing the problem. Another way of 
addressing it concerns the way in which we could get money back out of the fund.  

Those are my comments on clause 9, which are not a criticism about the changes to the Construction Industry 
Portable Paid Long Service Leave Act that have been sought in clause 9; however, when it comes to the content 
of clause 9, and its reference to the extinguishment of entitlements, it relates to the other case. Clause 9(2) 
mentions the extinguishment of entitlements, and that is another problem that occurs in the fabrication industry. 
Sometimes that money paid in by fabrication employers disappears; it just completely disappears. A person 
might have been on a job for only nine months as part of an installation of a piece of equipment, and money has 
been paid into the fund over that period of nine months. The employee goes back to fabrication and does not go 
back onsite for another three years; therefore, the money just disappears into the construction industry long 
service leave fund. Questions that I always raise are: How much spare money is in the fund? How much money 
has just been “zoomped” into the fund and will never be paid out to any employee? That is a good question. I 
would not be able to hazard a guess about how much money is just sitting there. 

Ms J.M. Freeman: Has it come before estimates? 

Mr F.M. LOGAN: Yes. The minister would easily be able to get that figure; that is, how much money is totally 
in the fund and how much is — 

Mr T.R. Buswell: There was $280 million on 30 June this year, so it is not unsubstantial. 

Mr F.M. LOGAN: No; it is a huge amount of money. 

Mr T.R. Buswell: What you’re saying is that there is a percentage of that — 

Ms J.M. Freeman: What’s the liability? 

Mr T.R. Buswell: I don’t have that. 

Ms J.M. Freeman: What are they talking about in terms of the construction industry? Have they done that 
actuarial work in terms of liability, because you could say that it is the same situation as with workers’ 
compensation; there’s — 

Mr T.R. Buswell: I wouldn’t have a clue. 

Ms J.M. Freeman: — so much in the general fund, but if you’re not looking at what your actuarial risk is — 

Mr T.R. Buswell: I don’t know. 

Mr F.M. LOGAN: That is another example of the problem of people moving into an industry for a short time 
and then having their contributions, which are employer contributions, completely evaporate. 

Mr T.R. Buswell: It’s because they never get to a point at which they become eligible. 

Mr F.M. LOGAN: Yes, the amendments that we have just made, which go to those provisions in section 21 of 
the act—we are not changing them—go to the extinguishment period, and the extinguishment period means that 
those people’s contributions disappear. 

Mr T.R. Buswell: We can ask; we might have some information, but I don’t know. 

Mr F.M. LOGAN: Clause 10 deals with lump sum payments after 10 years of service, and is an amendment to 
entitle proportional payment for any service of 10 years. We support that provision.  

Clause 11, again, defines the days of service with reference to 1 100 days, which is changed to “1 100 days of 
service”. This will provide greater clarity. We agree.  

Clause 12 eradicates the notification of employers when impending long service leave is due. It indicates that 
employees can access their information about long service leave accrual online, which I think is acceptable 
nowadays; I think it is what most people do with superannuation and other forms of entitlements. Therefore, I 
am sure that people will be able to get used to that mechanism with respect to long service leave.  

Clause 13 replaces the current offence provisions in the act with civil penalty provisions. Initially in the briefing 
I was still at a bit of a loss about why these offence provisions would be changed to civil penalty provisions, but 
I think the department has answered that question well in its briefing notes that indicate that civil penalty 
provisions for contraventions of the act are generally considered more appropriate than offence provisions and 
will ensure consistency with the enforcement scheme under the Long Service Leave Act 1958. Obviously, on 
that basis, we support the changes.  

Clause 14 deals with the registration of employers and employees, as employees are dealt with under other 
sections of the act. Clause 14 will rename section 30 of the Construction Industry Portable Paid Long Service 
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Leave Act, “Registration of employers”, only. A new section 30(1) will clarify that every employer who engages 
employees in the construction industry must register, not just those employees in the construction industry.  

Sitting suspended from 6.00 to 7.00 pm 

Mr F.M. LOGAN: I know that the member for Nollamara also wants to have a word or two on this bill, so I will 
try and speed my process up.  

Before the dinner suspension, I was dealing with clause 14 and the registration of employers. This clause comes 
about as a result of Aust–Amec Pty Ltd v Construction Industry Long Service Leave Payments Board (1995) 15 
WAR 150. In that case it was found that the employer was not required to make contributions to the fund 
because it was not part of the fabrication industry. This clause will require all employers to be registered. That 
will clarify the problem of whether employers are required to make payments to the fund. I am afraid, however, 
that when it comes to defining who is in the industry and who is not in the industry, this bill will not deal with 
that issue. That is the reason I highlighted to the minister earlier the problem that exists in the fabrication 
industry. 

Clause 15 will insert into the construction long service leave act a new section 31A dealing with the registration 
of employees. Currently, employees can be registered only by applying to the board. New section 31A(1) will 
enable employees to be automatically registered when an employer makes a statement to the board under section 
31(1). That is a good provision. 

Clause 16 will amend section 31(1) of the act. Currently, employers are required to submit a written statement to 
the board, and to pay contributions on behalf of employees. However, no time period is specified for the 
payment of contributions. This amendment will rectify that issue. Therefore, this amendment is strongly 
supported, because it will ensure the efficient operation of the fund as set out in the act. 

Clause 17 will amend section 32 of the act, which prescribes record-keeping requirements for employers. This is 
just an administrative provision. Clause 18 will insert a new section 34(2A) into the act to clarify that employers 
are not required to make contributions on behalf of employees who are defined as “apprentices” under section 
3(1) of the act. Service as an apprentice will, however, continue to count as “service” for the purpose of 
calculating an entitlement to long service leave under section 21(1) of the act. I am not 100 per cent sure why 
contributions are not made on behalf of apprentices, even though apprentices are entitled to construction long 
service leave. 

Mr T.R. Buswell: If I can just explain, that does not mean that apprentices will not get long service leave. This 
is seen as a way for the board to support the industry. 

Mr F.M. LOGAN: Yes, and of encouraging employers to take on apprentices. 

Mr T.R. Buswell: Indeed. We are talking about unclaimed moneys, if I can put it that way. One of the decisions 
the board took some time ago is that the apprentice component of long service leave will come out of some of 
those unclaimed moneys. I think that is a pretty good outcome. 

Mr F.M. LOGAN: Yes, I can now see where some of that unclaimed money goes to, and it is a good outcome. 
It currently exists now, but it will be clarified by that provision.  

Clauses 19 and 20 are administrative issues that go to particular penalty provisions. Clause 21 deals with the 
power of the chief executive officer of the board to obtain information from the parties. Clause 22 provides for 
the board to impose a surcharge if employers fail to pay contributions within a specified time. Clause 23 will 
insert into the act new sections 50 and 51A. Currently under section 50, appeals from certain decisions of the 
board may be made to a board of reference constituted under the Industrial Relations Act 1979. New section 50 
will provide for reviews of decisions by the board to be undertaken by a single commissioner of the Western 
Australian Industrial Relations Commission, rather than a board of reference. This is, again, a good 
administrative change. 

Clause 24 will amend section 51(1) of the act, which deals with the entitlement of employees to long service 
leave by virtue of continuous service with a particular employer. Clause 25 will replace section 52 of the act, 
which deals with the obstruction of investigations arising under the act. That is an issue that has been challenged 
in court. 

Clause 26 will replace section 53 of the act, to prohibit discrimination against persons who provide information 
to an inspector who is undertaking an investigation under the act. Clause 27 will amend section 55 of the act to 
replace the reference to “award” with “industrial instrument”. 

Part 3 of the bill deals with amendments to the Industrial Relations Act 1979 relating to the role of the Western 
Australian Industrial Relations Commission and the Industrial Magistrates Court. 
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The amendments in clauses 32 to 39 will ensure that the Western Australian legislation reflects the changes that 
have been made to the commonwealth legislation. Clause 40 will amend section 7(1) of the Industrial Relations 
Act by deleting the existing definitions of “deputy registrar’, “industrial inspector” and “registrar” and inserting 
new definitions; and replacing the references to Trades and Labor Council with UnionsWA. Sorry, member for 
Nollamara; I will finish up very quickly now. 

The other changes are to the industrial relations appeals provisions, and to the role and powers of industrial 
inspectors. Industrial inspectors will now be required to carry an identity card, and they will have the power to 
undertake what they are required to do without being charged by employers, which was an issue that required an 
amendment to section 99A of the Industrial Relations Act, as found in clause 46 of the bill. 

I will jump to the last part of the bill, which amends the Litter Act. Again, the bill changes the reference from 
“Trades and Labor Council of Western Australia” to “UnionsWA”. The only other thing I will mention is the 
amendment of the Minimum Conditions of Employment Act to recognise any public holiday that might be 
gazetted from time to time by the government. Really, those are all the changes that are being made. Most are 
administrative changes. Most bring the nomenclature in Western Australian legislation in line with 
commonwealth legislation. I have already addressed the other changes that will be made to the Construction 
Industry Portable Paid Long Service Leave Act. I will further address the issue of board membership during the 
consideration in detail stage. I will now hand over to my good friend and colleague the member for Nollamara.  

MS J.M. FREEMAN (Nollamara) [7.10 pm]: I appreciate that roll call! I rise to speak on the Industrial 
Legislation Amendment Bill 2011 and will talk about a few issues. It will be interesting to return to a bit of 
history to remind ourselves of what led to the introduction of long service leave. I was fortunate enough to have 
a look at the Labour Ministers Council research paper on “Flexibility in Long Service Leave”, which was 
prepared by the Department of Productivity and Labour Relations in May 1999. We all know that in the private 
sector, people are given 13 weeks of long service leave after 15 years or pro rata long service leave after 10 
years. In the public sector it is after seven years. Changes have been made over time to ensure that long-term 
workers have the capacity to get some sort of pro rata leave. Previously, people who worked for a private sector 
employer for 10 years might not necessarily get pro rata leave. The history of long service leave, if people are 
interested, was outlined in the research paper, which said that it had its origins in the nineteenth century 
Victorian and South Australian civil service acts. Those acts enabled civil service officers who had completed at 
least 10 years’ service to be granted leave of absence with pay for periods of six or 12 months. The purpose of 
the leave was to reward those who had performed long and faithful service in the colonies, and it provided them 
with an opportunity to visit the United Kingdom.  

Long service leave has certainly continued as a reward for long and faithful service. That is something I want to 
talk about. Many people give long and faithful service to organisations but unfortunately are not necessarily 
employed by those organisations—they are employed by contractors. Therefore, they find themselves working 
for 10-plus years, which would normally provide them with the capacity to be given long service leave, but they 
are not entitled to long service leave. Fortunately for the construction industry, workers are entitled to long 
service leave under the Construction Industry Portable Paid Long Service Leave Act. I think we should be proud 
of long service leave being a condition of service for many employees in Western Australia and that we should 
fight to ensure that it remains and that we value it. I understand that Australia is second to Korea in terms of the 
number of hours that people work. Part of why Australians commit themselves so much to employment is their 
loyalty to their organisations. It is important to recognise that loyalty, which was why long service leave was 
established. It is still an important condition today.  

One complaint about long service leave is that it has a significant financial and administrative impact on 
employers. In a bottom-line costing system, it is a cost that employers find difficult to meet. I think employers 
need to see long service leave as part of the whole conditions of service. The construction industry’s portable 
paid long service leave scheme is something that can be managed on an ongoing basis—employers can bank that 
money. That addresses the financial and administrative impact on employers by making it almost like a regular 
payment to ensure that the condition is available for employees. I think we need to look at that in a broader sense 
of how long service leave is used. Many of us have worked in organisations in the community sector. The state 
government makes contingencies for long service leave, to ensure workers’ entitlements. That is very important.  

From my experience as the contract cleaning organiser with what is now United Voice but in my time was the 
Liquor, Hospitality and Miscellaneous Union, I became aware of an issue concerning long-term employees who 
were contractors. In my time as an organiser in this area I came across the situation of a contract cleaner at 
Garden City in Booragoon. He had worked there for 15 years and in that time had been employed by four 
contractors. Every time the contractor changed, the new contractor would simply take up this person again. 
Because he would go into a new employment relationship, he would not get redundancy. But because it was a 
different contract, it could not be seen as continuation of employment. At the end of 15 years of working 
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diligently and loyally for Garden City, Booragoon and with them relying on him—I am pretty sure they probably 
said to each of the contractors that they had to keep employing this person—this gentleman was not going to be 
paid long service leave and there was no capacity for it to be paid. That seemed enormously unfair. Thankfully, 
the employer at the time recognised his diligence and long service—it was a large company—and it made a 
gratis payment. In doing so, that meant that the contractor at the end of the line, which had had the contract for 
the shortest period, had to take the financial burden. That is different from what happens in the construction 
industry with portable paid long service leave. What is really important is that this situation has been recognised 
by other states as being unfair. New South Wales introduced the Contract Cleaning Industry (Portable Long 
Service Leave Scheme) Act in December 2010. The ACT introduced a similar scheme around 2008 or 2009 for 
the cleaning industry and the community sector. Given that this government is now looking at contracting out the 
services at Fiona Stanley Hospital to Serco, which will be on a 10-year contract with a capacity to go five plus 
five — 

Mr T.R. Buswell: And Acacia Prison.  

Ms J.M. FREEMAN: Any of those. That is what the government wants to do, but I disagree with it completely. 
What is really important is that if the contract is shifted, workers need their long and loyal service to be 
protected. In fact, if they had been direct employees, they would be eligible for long service leave paid pro rata 
after seven years, but long service leave after 10 years as government wages employees. 

Although I welcome the changes and the broadening of the definition of the construction industry in the bill 
before us, I think that the most important issue still remains unaddressed in our community; that is, it is fine if a 
person is a blue-collar construction industry worker, but the situation is different if a person is, as we used to 
quaintly know them, a pink-collar worker who has worked for a contract cleaning firm for a long time or has 
worked for the various firms that now contract services to our public health system through the privatisation of 
Fiona Stanley Hospital or through other contracting arrangements. It is important that we come out in support of 
those people, because if they stay in an industry as long-term employees, their long service leave should and 
needs to be recognised. 

I now turn to the capacity to appoint under clause 6. The minister knows that I was appointed to a government 
board at WorkCover. I also sat on the National Occupational Health and Safety Commission, and I was 
appointed to two superannuation boards. In my lifetime I have also sat on numerous boards of non-government 
organisations. It seems to me that there is real risk in the changes before us that give power to the minister to 
make appointments. The workers’ compensation jurisdiction runs on a levy towards the insurance industry, so, 
as such, it is not funded from the consolidated account. It operates an organisation that is about dispute 
resolution in that area. It is recognised that the many stakeholders involved need to be represented on a board to 
provide a broad capacity to look at issues from many perspectives. That is why there is a board made up of both 
employers and employees under the Construction Industry Portable Paid Long Service Leave Act. The other 
reason there is such a board, as the member for Cockburn pointed out, is that it is really the workers’ money, but 
the employers entrust it to an organisation to manage it to ensure that the employees will be able to gain the 
benefits of their service and the benefits of their conditions of employment. 

Under the Workers’ Compensation and Injury Management Act, under which the governing body is WorkCover, 
the people who are appointed are appointed by the Governor, and that is on a recommendation by the minister. 
Section 95(1)(c) of that act basically says — 

(c) 4 persons appointed by the Governor, on the recommendation of the Minister, as members of 
WorkCover WA’s governing body and referred to as nominee members of whom — 

(i) one is a person experienced in employers’ interests; and 

(ii) one is a person experienced in workers’ interests; and 

(iii) one is a person experienced in insurance matters; and 

(iv) one is a person experienced in accounting and financial management. 

What I find interesting is that the amendment in clause 6 of the bill states — 

(d) one person who in the Minister’s opinion represents the interests of employers in the 
construction industry; 

(e) one person who in the Minister’s opinion represents the interests of employees in the 
construction industry. 

My concern is not about the fact that those persons necessarily need to represent the interests of the employers or 
employees, but that those persons, in the minister’s opinion, represent those interests. I note a caution that there 
have been precedents in this area in the previous incarnations of workers’ compensation. When there was a 
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workers’ compensation board, I think there was similar language. The Minister for Labour Relations at that time, 
Hon Graham Kierath, appointed someone who, in his opinion, represented the interests of employees but who 
was not the nominated person from what was at that time the Trades and Labor Council and is now UnionsWA. 
The board was already having difficulties with its credibility in the community, and that appointment caused 
further questioning of the credibility and the operations of the board. It caused, I suppose, a great furore about 
the politicisation of the organisation and the politicisation of what it delivered to the people to whom it was 
supposed to deliver, who were the employees. 

I say that because I think that that is the trap that the minister could find himself in again by appointing someone 
to a board because he wants to have some sort of control. If we think about it, the minister already appoints the 
chair, and now the minister will appoint someone in the employers’ and in the employees’ interests. That is three 
people. Four people are appointed in the more traditional way, as was done previously. Suddenly, we have a 
board that can become dysfunctional. Most boards work on the basis of trying to reach some sort of consensus. 
They certainly mostly work on the basis that there is no overwhelming objection to how things proceed. If two 
people continually act in a manner that is not in the interests of the employees or the employers because they 
owe their allegiance to the minister who has appointed them, and also there is a chair who does that, an 
organisation that has a very serious and important job to do may be at risk of becoming dysfunctional. I believe 
there is a conflict of interest in the minister appointing those people. 

Mr F.M. Logan interjected. 

Ms J.M. FREEMAN: I was about to say that. I absolutely agree with the submissions that the member for 
Cockburn made previously. It seems inconceivable and illogical in an organisation that is simply set up 
administratively to be able to protect the employee benefits provided by employers that for some reason the 
government has to participate actively in who is appointed and to have an appointee that is its own. Basically, 
those people become ministerial appointees, and the purpose and the reason for that are perplexing. I am very 
interested in knowing who, in the minister’s opinion, represents those interests, what forms the minister’s 
opinion and whether that opinion is formed as a result of recommendations from a particular grouping. 

[Member’s time extended.] 

Ms J.M. FREEMAN: What are the criteria? What is interesting about this provision is that it does not even say 
that there will be one person who, in the minister’s opinion, represents those interests as outlined in regulations, 
so that there is some clarity and transparency for us to know what will establish those sorts of things. Again, the 
thing about good governance of boards, and the whole aspect of governance of boards, is that the people on the 
board must act in the best interests of the people for whom the board is effectively a trustee. Effectively, the 
people on the board are the trustees for the money of those people. If they are not going to do that, and if they do 
not act in the best interests of the beneficiaries of the money that has been put into trust for them under the 
Construction Industry Portable Paid Long Service Leave Act, there are real questions about the financial 
propriety of the board and the way in which it is administering itself. It certainly is something that we would 
never see occur in the superannuation industry. The minister mentioned previously that that occurs in GESB. On 
GESB, the representative of the employer is appointed by the government, and that is because the government is 
the employer. The representative of the employees is appointed by the employees, and that is done through 
election. I want to make that really clear. I am not aware of any fund that has an appointment by ordainment 
from on high by a minister, as is the case with this legislation. I am posing the question to the minister: what is 
the purpose and objective? Why was this necessary? The board seems to be working well. Only last year we 
debated the Statutes (Repeals and Miscellaneous Amendments) Bill 2008, which included a clause that amended 
the Construction Industry Portable Paid Long Service Leave Act 1985. There were no questions about the 
operation of the board at that time. I understand there has been no audit that has questioned the board’s 
operations or no inquiry into the board’s operations, but suddenly we have this bill, and I am completely 
mystified as to the reasons for it.  

When we talk about contracting and the necessity for these sorts of mechanisms to ensure that the benefits and 
conditions of employment are protected, I think that is a product of increasingly insecure work conditions. The 
Construction Industry Portable Paid Long Service Leave Act probably came about because construction was one 
of the first industries in which workers suddenly found themselves no longer directly employed, and we had the 
amazing period when the Building Management Authority contracted out all its services. That trend has 
continued and pushed on to many sectors. People might have seen on the 7.30 report just recently that the 
Australian Council of Trade Unions has launched an inquiry into insecure work because it wants to protect the 
conditions of Australian workers. Something that surprised me when I was watching the 7.30 report—although I 
then thought that actually I knew this already—was that this is happening in areas such as academia. Academics 
are on ongoing contracts for specified periods so that they do not have to be paid over the term break, and it is 
happening to a number of our teachers. As I understand it, about 16 per cent of teachers in Australia are on fixed-
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term contracts, some two million workers are employed on a casual basis and about one million Australian 
workers are employed on contract.  

There has been an explosion in the number of casual workers in Australia. In 1988, they made up about 19 per 
cent of the workforce; in 1999, about 27 per cent of the workforce; and in 2004 about 40 per cent of the 
workforce was casualised, contractual or labour hire. That casualisation—that capacity to basically not give 
people the security of ongoing employment—has a massive impact on so many aspects of our community. It is a 
contributor to this thing we call the “two-speed economy”, because not having secure, ongoing employment has 
an impact on entitlements, including leave, and such things as long service leave. Although we think that it 
provides flexibility to employers and that is why it is done, investigations have shown that that is a false 
economy. In fact, it undermines the economic benefits of permanent and ongoing employees, because the 
flexibility of the casualisation of labour brings low commitment, lower productivity, a higher turnover of staff 
and depressed innovation. Those things are not good for employees or employers. They, in turn, have an impact 
on the national economy because people are uncertain and lack confidence in their ongoing employment status, 
and without that confidence they do not have the confidence to be able to invest and whatever else they may 
want to do. It is the classic story—we have all heard it—of somebody going to the bank and saying, “I want a 
bank loan. I’ve been a casual employee with the same employer for five years and I have an expectation that that 
will go on”, but the bank will say, “Well, without that guarantee, you are an hourly based worker and we cannot 
give you the loan.”  

There is also little evidence that casual work is a bridge to permanent employment. The 2003 Household, Income 
and Labour Dynamics in Australia survey and the 2002 Australian Bureau of Statistics figures indicate that the 
vast majority of people in casual employment had been in their job for longer than one year. The ACTU’s 
independent inquiry into insecure work is very welcome. There will be a formal investigation into the growth 
and spread of casual, contract labour hire and other forms of insecure work in Australia, and the impact they 
have on the workplace, family finances and society. The inquiry will be chaired by former Deputy Prime 
Minister Brian Howe, who was formative in some of the great planning and infrastructure reforms in our 
neighbourhoods and cities; he was talking about urban infrastructure when people were still trying to do things 
on the fringes. He was also one of the great reformers of the health sector. I think that the results of that inquiry 
will be welcome and will add to the debate around the need to establish good provisions to protect workers’ 
wages and conditions, and things like long service leave.  

In terms of the changes to the inspectors, I hope the minister can give me an outline of why it was necessary to 
do that; I am interested in knowing the purpose of those changes. I recall that about eight to 10 years ago, when 
occupational safety and health inspectors were trying to enter worksites to prosecute people, there was some 
technical aspect in that they had not been signed off properly by their chief executive officer; in fact, the act 
stated that the CEO could not delegate that type of work. I am just wondering whether that is the reason for the 
changes to the provisions that cover industrial inspectors.  

I welcome the name change to “UnionsWA” in the acts; I raised that when we were previously dealing with 
industrial relations legislation. Speaking as the second-last assistant secretary of UnionsWA, it is very important 
that the legislation reflects the corporate identity of the peak body of an organisation that no longer identifies 
itself as the Trades and Labour Council of Western Australia, but as UnionsWA.  

The majority of this bill is quite welcome and I understand the need for the changes. The member for Cockburn 
did an excellent job of going through, provision by provision, the impacts it would have. But my biggest concern 
and my note of caution to this government is the capacity to appoint persons under proposed amended section 6. 
I await the minister’s very detailed and, I suppose, satisfactory explanation of why the government has to meddle 
in the appointment of a board that has no government money involved, and in which the government’s only role 
is establishing its structure and ensuring that there is a good fiscal framework.  

MR T.R. BUSWELL (Vasse — Minister for Transport) [7.39 pm] — in reply: I will make a couple of 
comments to wrap up the debate before we go into consideration in detail. I thank the members for Cannington, 
Cockburn and Nollamara for their contributions and, broadly speaking, for their support of the Industrial 
Legislation Amendment Bill 2011. I will deal with my interpretation of some of the issues around clause 6, 
which deals with appointments to the board, and then make some general comments about the bill before we go 
into consideration in detail. The member for Nollamara asked why the government meddles. The issue that has 
basically been raised is that if the government has the capacity to appoint somebody to the board, it may 
effectively tip the balance. That is the general argument that has been raised—if the Liberals are in government, 
the balance will be tipped in favour of those nasty employers, and if Labor is in government, the balance will be 
tipped in favour of those nasty unions. 

Ms J.M. Freeman: They’re not nasty. 
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Mr T.R. BUSWELL: Nor are employers, but I am just trying to make the argument. The general argument is 
that the ability of the minister to appoint people to the board may tip the balance. I think that summarises, 
perhaps in a slightly less sophisticated way, the argument that has been put by members opposite. The fact is that 
that capacity currently exists under the act. I think there has been a fundamental misunderstanding of the fact that 
under the Construction Industry Portable Paid Long Service Leave Act, there are seven members of the board. 
Three members are appointed from a panel selected by the union movement and three are appointed from a panel 
selected by employer groups. On top of that the minister appoints the seventh person, who is the chairperson. 
Section 6(1) of the act states — 

(1) Subject to this Act the Board shall consist of 7 members appointed by the Minister as 
follows —  

(a) one person who shall be chairman; 

The minister can already appoint a person. The new provisions will give the minister the capacity to appoint two 
people. 

Ms J.M. Freeman: No; two additional people. 

Mr T.R. BUSWELL: Yes, two additional people. But if the member’s argument is that the balance will be 
distorted, that can already be done. To be crude about it, the current composition —  

Ms J.M. Freeman: I don’t understand your argument. You can appoint one and then you’ve got three and three 
who get appointed through panels. That’s only one person the minister has sway over. 

Mr T.R. BUSWELL: No; the member’s argument is that the nasty employers will screw the hard workers. The 
fact is that at the moment there are three representatives of industry, and there are three representatives of the 
union movement—Mr McCartney, Mr McLaughlan and Mr Kevin Reynolds. 

Ms J.M. Freeman: Now that you’ve said their names, who are the industry people? 

Mr T.R. BUSWELL: The industry people appointed are Mr Daniel Lee from the Chamber of Commerce and 
Industry of Western Australia and Mr Michael McLean and Mr Ray Sputore from the Master Builders 
Association. The chairperson is Ms Linda Gibbs, who comes to that position via the Chamber of Commerce and 
Industry. If the argument is that the board will be swayed one way or the other, that can already be done now. 

Ms J.M. Freeman: But those other three people are employer representatives from a panel. 

Mr T.R. BUSWELL: I listened to the member rabbit on ad infinitum about all sorts of things not related to the 
bill. Either we can sit here for 42 minutes and go through it all or she can just let me quickly make the points I 
want to make and we can deal with it in consideration in detail. The point I am trying to make is that the minister 
can already appoint a person to the board. The seventh person would have the capacity, whether that person was 
an appointee from the union movement or the employer movement, to tip the balance should there be this 
monumental fight of capital versus worker. For as long as I can remember that has never happened with this 
board. 

Ms J.M. Freeman: So why do it then? 

Mr T.R. BUSWELL: I will get to that in a second. I think that the concerns the member has raised are not 
concerns at all. As I have said, for as long as I can ascertain, there have never been any issues with the 
composition of the board or the board’s responsibilities as defined under the act. There is a fundamental issue 
here; that is, the board has certain responsibilities that are defined under the act. I expect that each member of the 
board—I am sure that all current members do it and all future members will do it—fulfils their obligations as 
described in the act. Why, therefore, has the minister sought the right to appoint two additional people—one 
person who, in the minister’s opinion, is a representative of employees and one person who is a representative of 
employers? The advice I have is that that definition will give the minister some additional flexibility to seek 
people who may be deemed to have areas of expertise that may be required by the board from time to time. I 
think the member mentioned earlier that people with certain financial experience are sought for some boards. I 
think it was the workers’ compensation board. 

Ms J.M. Freeman: But that’s not part of the criteria. You haven’t said “an additional person with financial 
experience”; you’ve got the minister appoints a person who represents the interests of employers in the 
construction industry. 

Mr T.R. BUSWELL: I am not really interested in hearing from the member. I am explaining to her the rationale 
that has been put to me. She does not have to accept it; that is fine. It will give the minister the capacity to have a 
bit of flexibility. That could be a Liberal minister or a Labor minister. I can tell the member right now that the 



Extract from Hansard 
[ASSEMBLY — Tuesday, 1 November 2011] 

 p8673b-8700a 
Mr Bill Johnston; Mr Fran Logan; Ms Janine Freeman; Mr Troy Buswell 

 [17] 

opposition’s amendment will not be accepted, as was the case in the other place. That is how we will deal with 
that amendment. 

Mr F.M. Logan: I didn’t expect you to embrace it. 

Mr T.R. BUSWELL: I seek my guidance from a higher place—that is, Hon Simon O’Brien in the upper house. 

Mr F.M. Logan: And so you should. 

Mr T.R. BUSWELL: And so I do, member, on this and many other issues. 

The member for Cockburn raised a lot of issues. I think we will deal with most of those in consideration in 
detail. He raised the issue of the inclusion of the definition of “offshore area” and asked what is offshore and 
what is not offshore. The advice I have is that the definition of “offshore area” will mean an area referred to in 
section 3(3) of the Industrial Relations Act, which broadly refers to the Australian fishing zone and the 
continental shelf. The member for Cockburn and I, being great mariners living in seaside suburbs, have 
absolutely no idea what that means. I know what the continental shelf means, but I am not entirely sure how far 
it extends for the purposes of some of the coverage issues that the member talked about. But it will provide 
consistency with the definition of “offshore area” in the Industrial Relations Act 1979. That is the advice I have. 
We can tease out what that means in a little more detail in consideration in detail. 

The only other issue I want to raise before I talk more generally about the bill is the issue of coverage. This is, by 
definition, the Construction Industry Portable Paid Long Service Leave Act. Members have raised interesting 
points around the potential, by way of change in public policy, to extend this coverage to other industries—
perhaps to industries in which people move from employer to employer on a frequent basis. The member for 
Nollamara raised some good points about the increasing prevalence of part-time and casual labour in the 
Australian labour force. It is a very valid point. I think that is a policy debate for another day. We are clearly 
dealing here with construction. It may well be, member for Nollamara and member for Cockburn, that in due 
course one or other or both political parties in this place embrace by way of policy the need to extend this 
portable scheme to other industries.  

The member for Cockburn talked about fabrication, which was a reflection of his experience representing 
workers in that industry. The member for Nollamara talked particularly about contract cleaning, reflecting her 
obvious experience in representing workers in that industry. I think that is fair and reasonable. What I would say 
is that if that debate is to be had, it will probably be had in a broader forum than the Parliament. As the member 
for Cockburn indicated, that will be part of the Labor Party’s policy platform as we head into the 2013 state 
election. That is really a matter for him and his colleagues to work through. 

More broadly, this piece of legislation and the act that it will change have the broad support of the house for 
good reason; that is, it has been deemed for a long time in Western Australia that the itinerant nature of 
employment in the construction industry means that employees rarely get to a point of earning long service leave 
with one particular employer. It may happen. This legislation reflects the nature of that employment and will 
provide those employees with very important ongoing access to long service leave.  

It is interesting to note that as at 30 June 2011 the board administers total scheme funds of around $208 million, 
and in the 2010–11 the board collected levies from employers of $62.7 million and the average number of 
employees for whom contributions were made was 62 000. The point I am trying to make is that this is a 
significant amount of money covering a significant number of workers in an industry that is very important to 
this state. It is also an industry that has grown on average by 4 100 employees a year over the past decade, and it 
is important that we continue to have a good, sound legislative framework to protect those employees’ rights to 
long service leave and that we ensure that employers in that industry understand their obligations and that the 
board has the capacity to insist that employers meet those obligations in circumstances in which they choose not 
to. This bill recommends a range of changes to this act and some other acts, all of which in the government’s 
view are beneficial to all employees and all employers in the construction sector. I acknowledge the point of 
difference around board composition, and those points have been well made by members opposite, although 
obviously not agreed to by me or the government. No doubt that amendment will be debated during 
consideration in detail and will be voted on and the various positions will be established for the parliamentary 
record.  

In closing, I once again thank members opposite for their contributions to the debate. It is always useful to have 
in this place the views of people such as the members for Cannington, Cockburn and Nollamara who have 
represented workers. I have always liked to think that as an employer I have tried to do the right thing, but it is 
always interesting and valuable to listen to people who have had formal responsibility through trade unions of 
representing workers, and I appreciate the points that were made. In particular, I appreciate the value that 
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members opposite place on this legislative framework and the protections that it offers for people in the 
construction sector.  

Question put and passed. 

Bill read a second time. 

Leave denied to proceed forthwith to third reading. 

Consideration in Detail 

Clauses 1 to 5 put and passed. 

Clause 6: Section 6 amended — 

Mr F.M. LOGAN: I move — 

Page 7, lines 4 to 26 — To delete the lines and substitute — 

(b) 4 persons appointed from among persons whose names are on a panel of 8 names 
comprised of — 

(i) 4 names submitted by the Master Builders’ Association of Western 
Australia; and  

(ii) 4 names submitted by the Chamber of Commerce and Industry of Western 
Australia (Inc); 

(c) 4 persons appointed from among persons whose names are on a panel of 8 names 
comprised of — 

(i) 4 names submitted by the Trades and Labor Council of Western Australia; 
and  

(ii) 4 names submitted by The Building Trades Association of Unions of 
Western Australia (Association of workers). 

This amendment proposes to replace “2 persons” with “4 persons” so that a panel will comprise eight names, 
four of whom will be submitted by the Master Builders Association, four names by the Chamber of Commerce 
and Industry and four names by the Trades and Labor Council and four names by the Building Trades 
Association. The minister’s proposal is that the panel comprises only four names from both employer and 
employee representatives. I will not deal with clause 7 now, but if this amendment is passed, it will flow on to 
the other provisions. This amendment is in line with our argument in the second reading debate for proposing 
four names as opposed to two names. I refer to proposed section 6(d) and (e), which allow the minister to 
appoint —  

(d) one person who in the Minister’s opinion represents the interests of employers in the 
construction industry; 

(e) one person who in the Minister’s opinion represents the interests of employees in the 
construction industry.  

That does not occur at the moment. We cannot understand why that change is felt to be necessary. I put three 
questions to the minister in the second reading debate. I asked the minister to explain the rationale for this clause. 
The minister did not explain that. The second question was about the criteria that will be used by the minister to 
appoint one person who represents the interests of employees in the construction industry and one person who 
represents employers in the construction industry. What test will be applied by the minister, his department, the 
Construction Industry Long Service Leave Payments Board or its CEO? I presume the minister is not actually going 
out there to do it all himself; he will probably ask the public service or his representatives to do that for him. 
Who will that be? Is it the department that deals with employee relations, the CEO of the Construction Industry 
Long Service Leave Payments Board or the minister? Who is going to go out there and search for these people? 
What is the criteria that will be used to look for these people and, most importantly, why? What is the 
justification, in the first instance, for the minister wanting to upset a process that has been working very well 
since 1986 without any complaint, I understand, from anybody in the industry, on either the employer or 
employee side? Why does the minister think it necessary now to change the structure of the board to appoint his 
own representative?  

Ms J.M. FREEMAN: Can the minister clarify for me again—I know he did this in his second reading reply, but 
I did not write it down, and I apologise for that—that the current chair of the Construction Industry Long Service 
Leave Payments Board is someone from the Chamber of Commerce and Industry of Western Australia, and then 
there is — 



Extract from Hansard 
[ASSEMBLY — Tuesday, 1 November 2011] 

 p8673b-8700a 
Mr Bill Johnston; Mr Fran Logan; Ms Janine Freeman; Mr Troy Buswell 

 [19] 

Mr T.R. Buswell: Member Gibbs. 

Ms J.M. FREEMAN: There was another appointee from the CCI and two from the Master Builders 
Association — 

Mr T.R. Buswell: The chairperson is Ms Linda Gibbs; the employer representatives are Mr Daniel Lee, 
CCIWA, Mr Michael McLean, MBAWA, and Mr Ray Sputore, MBAWA; the employee representatives are Mr 
Steve McCartney, AMWU, Mr Les McLaughlan, CEPU, and Mr Kevin Reynolds from the Western Australian 
Builders’ Labourers, Painters and Plasterers Union of Workers. 

Ms J.M. FREEMAN: It is now the Construction, Forestry, Mining and Energy Union. 

Mr T.R. Buswell: I am just reading it from here. 

Ms J.M. FREEMAN: It still has a number of state-registered unions. 

Can other employer organisations represent the interests of the employers in the construction industry, and will 
the Industrial Legislation Amendment Bill 2011 provide a mechanism to rotate that membership? At the moment 
just the CCI and the Master Builders Association are involved. I assume that the Housing Industry Association 
pays money to the Construction Industry Long Service Leave Payments Board, yet it has no representation on 
the board. Is the purpose and goal of the legislation and the parameters of the bill to enable the rotation of the 
membership of the representatives of the board outside of what was previously a board that was dominated very 
much by the CCI and MBA employer industries? 

Mr T.R. BUSWELL: There is no doubt that if the member were to ask the Housing Industry Association or 
other employer groups, such as the National Electrical and Communications Association, and probably a couple 
of others that I cannot think of off the top of my head, they would probably all tell her that they want a seat at the 
table. 

Mr F.M. Logan: And the master plumbers. 

Mr T.R. BUSWELL: And the Master Plumbers and Gasfitters Association of WA. Similarly, the member for 
Cockburn said that there are probably other employee groups—I think he rattled off four trade unions—that may 
also want a seat at the table. The member for Nollamara would have to put that question to them. From the 
government’s point of view, this legislation is a mechanism to enable the government to appoint a third 
representative of employers who is not constrained to being a member of the MBA or the CCI and a third 
representative of employees who is not constrained to being one of the two names submitted by UnionsWA and 
one of the two names submitted by the building trades’ associations. My understanding—I could be wrong—is 
that there has been almost a convention that when the nominations for the three representatives come up, one is 
chosen from the AMWU, and one is chosen from the Communications, Electrical and Plumbing Union, and the 
building industry will generally put forward Mr Reynolds and Mr McDonald—I cannot remember the last name 
that came up—and the government feels compelled to choose Mr Reynolds. I am sure that he does a good job on 
the board; I do not doubt that at all. I think that is how it has played out over time, although I could be wrong. I 
think I was involved in only one reappointment to the board—the chairperson—and the government of the day 
chose to reflect the merits of the individual. As a case in point, the tripartite commission for occupational health 
and safety—sorry, the tripartite Commission for Occupational Safety and Health — 

Ms J.M. Freeman: You can call it occupational health and safety. I always thought that is how it should be. 

Mr T.R. BUSWELL: I always get it the wrong way around. I was keen for Mr Cooke to stay on that 
commission because I thought he was doing a fantastic job. If the traditional paradigm is applied that the 
member for Nollamara outlined before — 

Ms J.M. Freeman: He had left the union movement well and truly by then. 

Mr T.R. BUSWELL: Notwithstanding that, if I suggested to someone on the conservative side of politics that 
Mr Cooke should be reappointed, that person might say, “Hold the bus!” However, Mr Tony Cooke did a great 
job and I was disappointed when he felt—there was advice to suggest—that given some employment options 
before him, he had to leave. I thought he was doing a fantastic job. I do not think there is a preconceived idea in 
this legislation to anoint certain people or roll others in and out. The legislation will give the minister the ability 
to choose the best person at the time while not being constrained to choose from only the bodies from which the 
membership of the current board were selected. 

Ms J.M. Freeman: Might the person appointed not be a member of any association? 

Mr T.R. BUSWELL: Certainly nothing in the bill suggests that that would be a fait accompli. 
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Ms J.M. Freeman: If they are representing the interests of those things, is it not important that they are actually 
a member of some body? What happens in the workers comp jurisdiction is that they have an understanding of 
employees’ issues or employers’ issues. This bill actually says that one member of the board will be a “person 
who, in the minister’s opinion, represents the interests of employers in the construction industry”. 

Mr T.R. BUSWELL: It does, but let us not forget that the Industrial Relations Act also provides definitions of 
“employee” and “employer”. The bill does not say that the person has to be an employer; the person just has to 
represent the interests of employers. However, it would be drawing a long bow to suggest that anything other 
than a representative of employees and/or employers will be selected under this clause. As I said, I do not believe 
that the clause injects any alternative outcome to the balance of the board, although the member may have a 
different view. All it does is give the minister some additional flexibility about the groups that end up being 
representatives, if they are groups. That will be a matter for the minister of the day to decide, whether the 
minister is from the conservative side of politics or the Labor Party. This clause is certainly not drafted with any 
preconceived idea that it will deliver certain outcomes. 

Mr F.M. LOGAN: What the minister said goes to the nub of the problem we have with the Industrial 
Legislation Amendment Bill 2011. I know it is difficult because the Minister for Transport is not the minister 
responsible — 

Mr T.R. Buswell: I used to be. 

Mr F.M. LOGAN: The minister used to be the responsible minister, but I assume that he did not come up with 
this wording. 

Mr T.R. Buswell: I could have done; I was very busy. 

Mr F.M. LOGAN: The “member for South Fremantle” was very busy! I am assuming that the “member for 
South Freo” did not come up with this wording; otherwise, the minister would be able to explain it in his normal 
erudite and cohesive way rather than in the way he has.  

I put the question to the minister: what are the criteria around clause 6? The wording, as pointed out by the 
member for Nollamara, is quite specific. It states that the minister can appoint “a person who, in the minister’s 
opinion, represents the interests of employers”. It can be assumed that one appointee would come from an 
organisation that represents the interests of employers and the other would be someone who represents the 
interests of employees. Most employees do not represent the interest of other employees; they are employees, 
and that is all they are, unless they are a shop steward, in which case they may well represent the interests of 
other employees and be a member of an organisation. The person could be a supervisor, but it is questionable 
whether a supervisor represents the interests of the employees, because if they are there to supervise, they 
represent the interests of management. The way the clause is worded leads to the difficulty of applying it in 
practice unless the minister accepts that the Minister for Commerce will choose a representative from two other 
organisations, one of which will be an employer organisation and the other of which will be an employee 
organisation. 

Mr T.R. BUSWELL: It may well be that that is how it will play out. However, it is up to the Minister for 
Commerce to appoint the two best people the minister believes are capable of doing the job, one of whom 
represents, in the minister’s opinion, the interests of employers — 

Mr F.M. Logan: I am very pleased that you have so much confidence in the minister! 

Mr T.R. BUSWELL: And subsequent ministers. As the member knows, ministers make recommendations for 
board appointments all the time.  

Mr F.M. Logan: They do.  

Mr T.R. BUSWELL: My reflection on how I go about appointing people to boards is that this would give the 
minister the flexibility required to appoint appropriate people or the best people, whilst acknowledging the need 
to maintain that perceived long-term balance between employers and employees. Does the act specifically 
require that they belong to an organisation of employers or employees? No, it does not. On the balance of 
probabilities, will they? I suggest so because very few people who would represent the views of employees or 
employers would not belong to one or other bodies involved in those industries. I also add the point I made 
earlier; that is, under the current act, which will not be changed by this bill, the minister has the capacity to 
appoint a person. All it states is that one person shall be chairman. Therefore, the appointment of the 
chairperson—I think that is a better term—does not have to reflect any particular experience either as an 
employer or an employee. But again I suspect — 

Ms J.M. Freeman: That’s an additional person; otherwise, you don’t have seven members. 

Mr T.R. BUSWELL: Correct. There are six board members, as is currently the case, plus the chairperson. 
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Ms J.M. Freeman: Because you could interpret that to mean one person shall be chairman, as you could take 
that one chairperson out of the six people. But you can’t. To be able to get seven members, it has to be an 
additional person. 

Mr T.R. BUSWELL: That is correct. 

Ms J.M. FREEMAN: I thank the minister for that. In other acts, the Governor makes appointments based on the 
minister’s recommendation. This legislation does not have that provision; it is a direct ministerial appointment. 
The bill provides for people who in the minister’s opinion represent the interests of employers or employees. 
Will that appointment be laid before the house in any way, such as being gazetted or any of that sort of stuff, so 
that if it is a contention of the Parliament that the appointment is not what was intended by the legislation to 
represent the interests of employees in the industry, it is capable of being disallowed? 

Mr T.R. BUSWELL: No, it will not be laid on the table of Parliament. My understanding of what happens with 
the existing act and what will happen when this bill amends the act is that the minister makes the appointment, 
that appointment is ratified by cabinet and that appointment goes to Exco. That is generally how we do it. 
Certainly, every appointment to a board goes through cabinet and, in my experience, to Exco; notwithstanding 
the fact that the current act does not state “appointed by the Governor”, that is generally what happens in my 
experience. So that is that side of it. But the issue the member has raised is different; that is, are the names of the 
intended appointees laid on the table of Parliament? The answer is no; I am not aware that that happens in any 
circumstance. I suspect if there is to be a political outcry, it will happen anyway once those appointees are 
publicly known. 

Mr F.M. LOGAN: One of the questions that the minister has not answered—the CEO or the department may be 
able to provide that information to us—is about the criteria and the process that will be used in having these 
nominees come forward. The reason I put that question up is that in February 1986 there were 42 300 employees 
in the industry, and as of February 2011 there are 131 200 people in the industry representing 10.8 per cent of the 
Western Australian workforce. A massive part of the Western Australian economy falls under this legislation. 
We would then assume that the people who will represent and oversee the investment and the administration 
of—what was it? How much is in that fund? Is it $270 million? 

Mr T.R. Buswell: It is $208 million. 

Mr F.M. LOGAN: Given that it is $208 million, we would have thought, quite clearly, that the government has 
been scrupulous in identifying the criteria by which these board members are appointed. The minister himself 
said just a minute ago that he is quite scrupulous in looking at who goes on boards. I agree with the minister; in 
his position, I did exactly the same thing. I certainly tried not to take a political approach to board membership; it 
was about the board members’ capacity to carry out their roles on the board. 

Mr T.R. Buswell: Generally. 

Mr F.M. LOGAN: Not generally; I did that all the time to ensure we had the right people in the right jobs. That 
is exactly the ethical way in which the minister should approach his job as a minister and as a politician. What 
are the ethics here? There is a fund of $208 million and that money belongs to the hundreds of thousands of 
workers who work in the construction industry, yet the minister has not been able to explain to the chamber the 
government’s criteria for the selection of people who will be appointed to this board. I think that is a major hole 
in this whole affair. 

Mr T.R. BUSWELL: There are two aspects to that question, member. In answer to the question, can I be frank? 
The existing act, as the new act will, compels the government to appoint people from a list of names supplied by 
the Master Builders Association of WA, the Chamber of Commerce and Industry of Western Australia, 
UnionsWA—which was formerly the Trades and Labor Council of WA—and the Building Trades Association 
of Unions of Western Australia. I have no idea how any of those four organisations go about making 
representations to the government. I assume that they have an internal selection process that throws up the 
names. This is one of the interesting quandaries that happen on a lot of boards for which the act requires 
government to accept the nominee of a body external to government. Therefore, I cannot answer the member’s 
question in relation to those four members of the proposed new board, or, in the case of the old board, those 
six members. I do not know. That is an area of interest, as I said, around a range of board appointments.  

I think what the member was referring to more pointedly was the appointment of the two. But I say again that 
there are two criteria established for the appointment of the two; they have to represent in the minister’s opinion 
the interests of employers and employees. Outside of that, it is really a matter for ministerial discretion in the 
same way that the minister has used that discretion historically to appoint the chairperson. It may well be that the 
minister or the board may advertise, or call for, expressions of interest; they may have some other mechanism to 
encourage people to apply. Ultimately, it is incumbent on the minister to select a person who they think will do 
the best job as generally representing the employers and employees to fill those other two positions on the board, 



Extract from Hansard 
[ASSEMBLY — Tuesday, 1 November 2011] 

 p8673b-8700a 
Mr Bill Johnston; Mr Fran Logan; Ms Janine Freeman; Mr Troy Buswell 

 [22] 

in addition to appointing the very best person they felt to be the chairperson. I appointed the existing chairperson 
when I was the minister. The appointment was made on the basis of a review of their curriculum vitae, my 
understanding of that person’s experience and I think also our desire to get perhaps some people with slightly 
different age and gender profiles involved in different industry bodies. I think that is fair and reasonable. I cannot 
speak for what will ultimately sway one way or the other future ministers on either side of the house.  

The other important point to note, as I pointed out earlier, is that these are still matters that are decisions of 
cabinet. The member would know as well as I do that when board appointments go to cabinet, ministers are 
required to present the work experience and CVs of the individuals. It is not always the case, as the member 
would be aware, that all ministerial nominations get through the cabinet process, because cabinet has the 
collective knowledge of a range of people who for a range of reasons may have information pertaining to 
individuals that is not known to the minister at the time. That does happen. There are some checks and balances. 
Ultimately, as with a significant number of board appointments, some discretion is afforded to the minister. I 
suppose we could say that it is one of the burdens of the job.  

Mr F.M. LOGAN: This amendment does two things. First, it changes the structure of the existing laws so that 
two people now have to go off, one being an employee rep and one being an employer rep.  

Mr T.R. Buswell: No-one will come off. People will run their — 

Mr F.M. LOGAN: Yes, they ultimately will. In the existing organisations, there will be one fewer 
representative — 

Mr T.R. Buswell: That is not to say that that person may not be the one who is then nominated.  

Mr F.M. LOGAN: Absolutely; that person could be nominated by the minister. The minister read their names 
out. Three of them are secretaries or CEOs of their organisations, all of which are multimillion-dollar 
organisations, whether it be Michael McLean from the Master Builders Association, Kevin Reynolds, Les 
McLaughlin or Steve McCartney.  

Mr T.R. Buswell: Mike McLean.  

Mr F.M. LOGAN: That is what I said; it could be Mike McLean. All of those people run multimillion-dollar 
organisations. They know about investments, they know about balance sheets and they know about running large 
organisations with significant numbers of employees. Therefore, they are quite effective, right and proper people 
to be on a board and a fund such as this. We should remember that those people are just names on a list of others 
who have been put to the minister to select from to ensure that the minister has three and three in the first place. 
He already has the flexibility to make that choice. We are now amending this board to drop one representative at 
the end of their term from either of those associations—the unions and employer organisations in the industry—
and to literally take a punt. That is what the house is being asked to do; that is, trust the guidance and the wisdom 
of the minister that the persons who are put forward to serve on this $208 million fund will be of equivalent 
standing and will have the equivalent capacity of those people who are currently there. The minister has not 
provided any security to this house as to why we should trust the minister in future decisions.  

Amendment put and a division taken with the following result — 
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Ayes (18) 

Ms L.L. Baker Mr J.C. Kobelke Ms M.M. Quirk Mr P.B. Watson 
Mr R.H. Cook Mr F.M. Logan Mrs M.H. Roberts Mr B.S. Wyatt 
Ms J.M. Freeman Mr M. McGowan Mr T.G. Stephens Mr D.A. Templeman (Teller) 
Mr J.N. Hyde Mrs C.A. Martin Mr P.C. Tinley  
Mr W.J. Johnston Mr P. Papalia Mr A.J. Waddell  

Noes (25) 

Mr P. Abetz Mr G.M. Castrilli Mr A. Krsticevic Mr M.W. Sutherland 
Mr F.A. Alban Mr M.J. Cowper Mr W.R. Marmion Mr T.K. Waldron 
Mr C.J. Barnett Mr J.H.D. Day Mr P.T. Miles Dr J.M. Woollard 
Mr I.C. Blayney Dr K.D. Hames Ms A.R. Mitchell Mr A.J. Simpson (Teller) 
Mr J.J.M. Bowler Mrs L.M. Harvey Dr M.D. Nahan  
Mr I.M. Britza Dr G.G. Jacobs Mr C.C. Porter  
Mr T.R. Buswell Mr R.F. Johnson Mr D.T. Redman  

            

Pairs 

 Mr J.R. Quigley Mr A.P. Jacob 
 Mr E.S. Ripper Mr J.E. McGrath 
 Mr M.P. Murray Mr B.J. Grylls 
 Dr A.D. Buti Mr J.M. Francis 
 Ms R. Saffioti Dr E. Constable 

Amendment thus negatived. 

The DEPUTY SPEAKER: Member for Cockburn, you have a further amendment on the page. Do you want to 
proceed with that? 

Mr F.M. LOGAN: No, on the basis that it is a consequential amendment to the previous amendment that has 
just been defeated.  

Clause put and passed.  

Clauses 7 and 8 put and passed.  

Clause 9: Section 21 amended — 

Mr F.M. LOGAN: This clause relates to the issue I raised with the minister during the second reading debate. 
The minister indicated earlier that he would say a few more words about the application of the act to other 
industries, including the fabrication industry. I made the point earlier about the metals engineering people who 
are unable to access the funds that have been paid on behalf of the workers who work in the construction 
industry. They have had difficulties retrieving that money either because the money disappears because they 
have been out of the industry for so long that their entitlements are extinguished or because they have not been 
able to do the seven years and gain the long service leave that would give them a pro rata amount of their 
entitlements and therefore get some of their entitlements that have been paid into the fund on their behalf. I 
would like to know whether there is any other way around that. What would the minister say to those employees 
whose moneys are extinguished because they are out of the industry for more than two years? 

Mr T.R. BUSWELL: I am getting some more advice, member, around that particular issue, just so that I can 
assist with the provision of that advice and summarise the case that the member has put. It is the case of a 
fabrication worker who is employed by XYZ fabricators, who then has to go out of the fabrication shed, as the 
member put it, perhaps to a mine site or a construction site, or whatever, for a period of time, let us say two 
years — 

Mr F.M. Logan: Or even less—sometimes six months. 

Mr T.R. BUSWELL: — yes, or six months, and while they are on that construction site, the employer is paying 
into the construction industry long service leave fund. The issue is that when the employee goes back to the 
fabricator and goes for his pro rata long service leave, the response from the employer is simply, “I’ve already 
paid that out to this fund, and I can’t get it back; therefore, I’m not going to pay that to you”.  

Mr F.M. Logan: Correct. 

Mr T.R. BUSWELL: The advice I have is that under section 51 of the act, there is some flexibility for that 
money to be repaid by the board to that employer, if there has been continuous service by that employee with 
that employer. The advice I have is that the act currently gives the board some flexibility in the circumstance in 
which the employment has been continuous across the period of time. I imagine that there would be other more 
complicated scenarios, but that is the advice I have at the moment. 
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Mr F.M. LOGAN: I thank the minister for that advice. From my experience, and I believe it is continuing now, 
people move in and out of the fabrication industry on a regular basis, quite often a number of times a year. 
Therefore, over a period of time there is a build up of those contributions into the construction industry long 
service leave fund, but when the time comes for these employees to take their long service leave, their employers 
find difficulty in getting approval from the board to have those funds released. The minister has indicated that 
section 51 gives the board the flexibility to do that. But there is ample evidence of companies struggling to get 
the board to agree to release those funds that have accumulated. The other issue that I raised with the minister is 
the extinguishment of the money. The employees have been out of the fabrication industry for two years while 
they have been on site, and there is an extinguishment of their money and that money has disappeared. 

Mr T.R. BUSWELL: Those are two slightly separate issues. 

Mr F.M. Logan: They are, yes. 

Mr T.R. BUSWELL: I am not saying that the issue the member has raised is not important. All I can say is that 
the advice I have here tonight is that if the employee is with the same employer when they go back into the 
construction environment, and that money has been paid into the fund, they should be entitled to get that money 
back. 

Mr F.M. Logan: I agree. 

Mr T.R. BUSWELL: That is the advice that I have. If that is not happening all the time in a practical 
application, that is something that we will probably need to look at through a separate process. 

Mr F.M. Logan: The second point that I made was about the extinguishment of the money. You have answered 
the first point. The second point is when the employee has been off site for more than two years and goes back to 
the fabrication shop, and the money that has been paid into the fund has been extinguished. 

Mr T.R. BUSWELL: The member is right. Under the current framework, that money would be lost because of 
the break-in-service provisions. Some would argue—I think this would apply in the vast majority of cases—that 
the capacity to have that break in service as an employee is a benefit. I am not talking about a break of that 
length, but shorter breaks in service, where they go to a different job here and a different job there. I suppose it is 
about trying to find a balance. I accept that there will probably always be some cases at the extreme where that 
balance is not seen to be in favour of  an individual employee. 

Mr F.M. LOGAN: I am not asking the minister to fix this situation tonight, because I know that is impossible.  

Mr T.R. Buswell: I definitely am acknowledging the issue that you raise. 

Mr F.M. LOGAN: This is a very important sector of the economy. The fabrication industry in Western 
Australia, regardless of the issue that we have been raising here about the lack of work, is a very, very big sector 
of the Western Australian economy and employs thousands and thousands of people. The whole reason for the 
existence of this industry is to design, engineer and fabricate, and mostly, then, take that equipment off site. The 
equipment is not finished in the workshop. It is taken out of the workshop and put in place somewhere in 
Western Australia, offshore or onshore, on mine sites, or wherever. The top of the BHP building, which is under 
construction at the moment, is an example of that. There are people in this big industry who are part of the 
construction industry, but they are also employed under different terms and conditions in the fabrication industry 
as permanent employees. Given the nature of the industry, it is not—as we have moaned about in this place—
good times all the time. There are times when work dries up and employees stay in the workshop for two years 
or more, and their entitlements are extinguished. I do not think anybody would see that as fair. I do not think 
even the board would see that as fair. It is not as though they are not in the construction industry. They are in the 
construction industry, but not on a permanent basis.  

Mr T.R. BUSWELL: The member has raised a specific set of circumstances that potentially warrants further 
investigation. Unfortunately in the context of the bill that we are looking at, it is too hard to do that now. But I 
accept that the scenario that the member has described is one in which the employees would be pretty cheesed 
off. 

Mr F.M. Logan: Yes, because they would have put in a lot of years.  

Mr T.R. BUSWELL: That is a point to be noted, based on the member’s practical experience, for future 
attention. 

Mr W.J. JOHNSTON: The clause we are dealing with at the moment will amend section 21 of the Construction 
Industry Portable Paid Long Service Leave Act, which is entitled “Entitlement to paid long service leave and 
pay”. This is the guts of the entitlement provisions, so we do not need to go back and refer to that. I understand 
that the minister said that there is $208 million in the fund. I am wondering whether there is an estimate of the 
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current contingent liability to be paid from the fund, and whether the minister is confident that the fund will 
continue to sustain itself in the future. 

Mr T.R. BUSWELL: I am looking here at the Construction Industry Long Service Leave Payments Board 
annual report 2010–11. This information is obviously audited by the Auditor General, but I understand that it is 
also confirmed by actuarial assessment. The annual report shows accrued long service benefit liabilities as either 
current—that is, due in the next 12 months—or non-current. Current liabilities as at 30 June 2011 were 
$123.475 million, and non-current were $82.72 million. If I add those up, it is $205 million, give or take. The 
total assets of the entity at the same time were $223.4 million. Those assets are made up of $223.3 million of 
current assets. The vast majority of those current assets—about $198 million—are listed here under the 
definition “available-for-sale financial assets”. So I am assuming they are relatively liquid financial instruments. 
There is cash of $10 million, other current assets of $14.7 million—I am happy to go to those papers, but I do not 
think it is necessary—and $605 000 in receivables. Non-current assets are minimal—$79 000 of property, plant 
and equipment and $5 000 of intangibles, which I assume is the intellectual property, undervalued as it is, of the 
chief executive officer. Notwithstanding that, it is covered.  

Clause put and passed. 

Clauses 10 to 13 put and passed. 

Clause 14: Section 30 amended — 

Mr F.M. LOGAN: This clause introduces a registration requirement for employers. According to the 
explanatory memorandum — 

New section 30(1) will clarify that every employer which engages employees in the construction 
industry must register under the CIPPLSL Act, and not just those employers “in the construction 
industry”. Case law has found that an employer (as defined) is still liable to make contributions under 
section 34(1) of the CIPPLSL Act, even though they are not required to register because they are not “in 
the construction industry” (Aust–Amec Pty Ltd v Construction Industry Long Service Leave Payments 
Board (1995) 15 WAR 150). If an employer is required to make contributions under the CIPPLSL Act, 
then it is logical that they also be required to register.  

This goes to the heart of what I was saying earlier. I believe Aust–Amec was one of the companies I was 
referring to earlier. This amendment will require employers to register as an employer for the purposes of the 
Construction Industry Portable Paid Long Service Leave Act, even though they may not be in the construction 
industry. Then there is the added complication of all the issues I raised earlier—they are bound to make 
payments into the fund; they have faced difficulties, as I pointed out to the minister, in extracting moneys back 
out of the fund for employees who have worked for 10 years; and employees who are more than two years out of 
the industry have their contributions extinguished. Clause 14 is making it very clear that as soon as fabricators 
walk onto a construction site, they are bound by the act and must register and put in money. They will sort out 
whether they get that money back later—they may or may not. This is what this clause does.  

Mr T.R. BUSWELL: The member has raised an important issue. This clause attempts to remedy the anomaly 
that effectively gives unregistered employers an advantage over registered employers. That anomaly exists 
especially around the break in service. We have been through the other issue the member raised. I think the 
member is right. We cannot deal with that tonight. I think we probably need to sit down and look at the 
anomalies. There may well be others. The one the member raised would be the most common example. I am not 
disputing what the member said; however, I still think the intent of this clause is supportable because it will get 
rid of that quite odd anomaly.  

Clause put and passed. 

Clauses 15 to 61 put and passed. 

Title put and passed. 

Leave granted to proceed forthwith to third reading.  

Third Reading 

MR T.R. BUSWELL (Vasse — Minister for Transport) [8.44 pm]: I move — 

That the bill be now read a third time. 

MR F.M. LOGAN (Cockburn) [8.45 pm]: I will make a relatively short contribution to the third reading debate 
on the Industrial Legislation Amendment Bill 2011. I thank the minister for attempting to answer as many 
questions as he could. He did not attempt to answer some of the questions at all because he did not feel like it 
and because the government has got the numbers—he knows that he is going to put it through anyway. 
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Nevertheless, we have been on that side of the house and we know how it works. The government wants to get 
the bill through. I raised two issues, hopefully as forcefully as I could. One related to the membership of the 
board and the other related to the application of the Construction Industry Portable Paid Long Service Leave Act, 
and particularly how it applies to people employed in the fabrication industry. Honestly, I am astounded that we 
have not had any explanation from the government of why this act has to be amended to remove an employer 
representative and an employee representative from the board! These are representatives from employer 
organisations and employee organisations in this state. These representatives will be removed from the board 
when the current membership of the board expires and will be replaced with nominees of the minister. So 
somebody from the Chamber of Commerce and Industry of Western Australia or the Master Builders 
Association is going to bite the dust and somebody from the union movement is going to bite the dust.  

Mr C.J. Barnett: Such an even-handed process!  

Mr F.M. LOGAN: We do not know whom they will be replaced with. The point I was trying to make to the 
minister, and I must admit I did not really get an answer to the satisfaction of this side of the house, was: why? 
The minister obviously was not the author of this amendment; it was Hon Simon O’Brien. I thought Hon Simon 
O’Brien would have had the courtesy to give the minister in this house some riding instructions and to tell him 
why we are going to get rid of someone from the CCI or the MBA and someone from the union movement and 
replace them with people chosen by the Minister for Commerce. The point I was making, which again I do not 
think was convincingly responded to by the government, is that this fund contains $208 million. Members of the 
board are upstanding members of our community who have a great deal of experience of both boards and of 
running multimillion dollar organisations. They are quite appropriate people to be sitting on the board. No 
criteria have been provided by the government as to who will be selected to replace them. There is no reason 
they need to be replaced in the first place. No answer has been given on the criteria that will be used, other than 
that it will be at the minister’s discretion. The board looks after $208 million of employees’ money. It is private 
sector money, not government money. The government is saying, “Trust me; the minister of day will appoint 
people who are sound and appropriate to this board”, without giving at least even a hint of the criteria for people 
being nominated onto the board. No explanation of the process that will take place and how that appointment 
will be made in the first place has been given. Who will be going out, looking for the nominees? Will it be the 
minister? No, of course it will not. Will it be the department? I do not know. Will it be the chief executive officer 
of the Construction Industry Long Service Leave Payments Board? We do not have an answer.  

Mr T.R. Buswell: I will give you a tip, member; I do not think it will be the opposition!  

Mr F.M. LOGAN: No, it will not be the opposition—of course it will not. That is an obvious—a bleeding 
obvious—statement, member for South Fremantle! I do not know why the member made it, but clearly it will not 
be the opposition.  

Mr T.R. Buswell: I am a West Perth supporter; I have told you many times!  

Mr F.M. LOGAN: What the opposition is trying to do is get from the government who the hell it will be and 
why it will be, and we do not have that answer either. 

Mr T.R. Buswell: In the fullness of time, brother!  

Mr F.M. LOGAN: No, it will be very interesting, minister.  

Mr C.J. Barnett: It might be the member for Cockburn—maybe you can entice him out!  

Mr F.M. LOGAN: I do not think so; I am quite happy in Parliament at the moment. The last thing I would want 
to do is go and sit on the construction and long service leave board.  

Mr T.R. Buswell: Fourteen grand a year!  

Mr F.M. LOGAN: Yes, wonderful! But it will be very interesting. 

Mr T.R. Buswell: That is four tins of beluga workers’ caviar!  

Mr F.M. LOGAN: It will be very interesting to see who Hon Simon O’Brien nominates and his justification for 
nominating those people. Clearly, it has not gone down well with employer and employee organisations in this 
state, because, like me, they are all asking the same question: why is he doing this? It has been working quite 
adequately and effectively since February 1986, and suddenly the government makes this change to the board’s 
membership. Was it instigated by the letter from UnionsWA to Hon Simon O’Brien earlier this year asking for 
an increase in the number of members on the board to have some equity in terms of employee representatives 
across the different sectors of the construction industry such as civil engineering, electrical engineering, 
construction engineering and building?  

Mr T.R. Buswell: Member, I do not think that letter actually stipulated that.  
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Mr F.M. LOGAN: I am referring to a letter that went from UnionsWA to Hon Simon O’Brien asking for an 
increase in the number of employer and employee representatives to broaden it out to both employer and 
employee organisations across the industry, which would have provided a broader perspective from the various 
sectors of the industry. It is my understanding that Hon Simon O’Brien did not even respond to the letter, but 
was that the point that instigated the change to the act that will not increase the number, but in fact will reduce it, 
and came up with this, I think, quite daft solution of the minister appointing his own appointees to the board?  

As I pointed out during the second reading debate, there is $208 million in this fund, none of which comes from 
the government; it all comes from the private sector. It comes from private sector employers, and it is in there for 
and on behalf of employees in, effectively, a private sector industry. So, what interest does the government have 
in having its appointed representatives on that board? As I indicated, the government should keep its nose out of 
that board; it has the chair of the board, which should suffice in ensuring that the statutory obligations are 
complied with. The government does not need any further representation on that board, for whatever reason may 
be in the mind of Hon Simon O’Brien. We obviously tried to address that point by putting up an amendment to 
make it more reasonable and equitable and to reflect the make-up of the construction industry in Western 
Australia. That amendment has been rejected by the government, and that decision will be forwarded to all the 
representative bodies of the industry in Western Australia, indicating to them that there goes their chance of 
being on the long service leave board, to which their members pay good money. We will ensure that that gets fed 
out to the industry. 

The second point I raised was the application of the act to various sectors of the industry. I find it difficult to 
understand that on one hand the Construction Industry Portable Paid Long Service Leave Act, by way of this 
amending bill, has been tightened up to ensure that those employers, who may not be a construction industry 
employer but who may have employees who work in the construction industry from time to time, will now be 
required to register for the purposes of payments under the act. Before, they were required to make payments 
under the act, but not be registered; now, they are required to be registered. That has been a tightening up of the 
way the act applies to those companies that may not be in the construction industry but are allied and associated 
with it. Yet, when it comes to the employees of those employers, who are having money paid into the fund and 
who may work in the construction industry from time to time and then may not work in the construction industry 
for a period of two years or more because of the nature of their work—that is, they may spend six months or 
eight months in the construction industry, they then go back to the fabrication workshop and spend three years in 
a workshop, and then another big job comes along and they are required to spend another three months or six 
months of the year out in the construction site—the money that has been paid into the construction and long 
service leave board for that first employment on construction has been extinguished; it has disappeared. It has 
gone into the fund and the employee can never get it; the employer can never retrieve it. It has just disappeared 
into the fund. I think that that, at least, was acknowledged by the minister, and I thanked him for acknowledging 
that anomaly. That outstanding issue has been around for a significant time and it needs to be addressed. It is a 
thorn in the side of metals engineering employers around Western Australia, and more so it is terrible for 
employees in the fabrication industry who, on many occasions, do not even get their long service leave. They 
may have 10 years’ employment with a particular employer—some of them have been with a particular 
employer for 15 years—and normally they not only would have got one round of long service leave, but also 
would have been on their way to accumulating the second round, and they find that they do not receive any long 
service leave because the way in which their employer applies it means that the total amount of money that the 
employer can pay is less than 10 years, so they do not give the employee any. That has happened in a number of 
cases I have dealt with personally and I have had to sort out industrially so that these people were paid. Those 
employers who then tried to get that money back from the fund—despite what the minister said about section 51 
and the flexibility that the fund has in making decisions to release that money to the employers, even though the 
request has been made for an employee who does not meet the seven-year pro rata criteria under the Long 
Service Leave Act—have had huge difficulty trying to get that money out of the construction and long service 
leave fund. I acknowledge that has happened even with union representatives and employer representatives on 
the board arguing the case for the employee and the employer of that particular establishment.  

The act needs to be further amended in the way in which it is able to cover the fabrication industry in Western 
Australia. Given the size of the fabrication industry and its contribution to the Western Australian economy, it 
needs to be done. The other way it needs to be amended is the way in which the moneys can be paid out of the 
fund to those employers who have contributed into that fund for those people who work in the construction 
industry from time to time. Thirdly, the act needs to be amended to ensure that the contributions of employees 
who regularly work in the construction industry and who may well find themselves at times over and above the 
two-year period are not extinguished. It is possible for all those things to be resolved. There simply needs to be a 
review of the way in which the act applies to fabricators in Western Australia whose employees work in the 
construction industry from time to time over a long period of their working lives. That is the second point that I 
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wish to raise. I thank the minister for at least acknowledging it. The next thing that needs to be done, whether it 
is by this government or a future government, is to address that issue by way of legislative amendment. 

MR T.R. BUSWELL (Vasse — Minister for Transport) [9.01 pm] — in reply: I will just make a couple of 
closing comments. I again thank the member for Cockburn and other members opposite who participated in this 
debate. At the end of the day, the Industrial Legislation Amendment Bill 2011 is supported by both sides of the 
house, and appropriately so, because it will make some significant improvements to the construction industry 
portable paid long service leave framework, which is an important framework for Western Australian employees 
and employers engaged in the construction sector. The member for Cockburn raised two issues in particular. One 
of those issues relates to changes that will be made to the act that will alter the composition of the board. The 
board will still comprise six members and a chairperson, but although currently three of those members are 
employer representatives and three are employee representatives, with these changes two members will be 
employer representatives, two members will be employee representatives and two members will be selected by 
the minister, one of whom is a representative of employers and the other a representative of employees. As I said 
many times during consideration in detail, that has been designed to give the minister of the day additional 
flexibility to enable the minister to seek, if it is thought appropriate, broader representation on the board and to 
ensure that the most appropriate people are appointed. There have been some suggestions that there is some 
sinister undertone, but that is quite simply not the case. I think this board, with its varying membership, has done 
a good job in its stewardship of the construction industry portable paid long service leave fund on behalf of its 
members. As the member for Cockburn pointed out, $208 million sat in this fund at the end of the 2010–11 
financial year. Last year $62.7 million was collected from approximately 62 000 employees. This is a big fund 
that plays a significant role in providing benefits and security to people involved in the construction sector. 

It needs to be noted that the minister already has the discretion that the opposition has been railing against to 
appoint the chairperson. That discretion has been used wisely by ministers from both sides of politics in this state 
to appoint the appropriate person to head up the board. I am sure that that discretion will continue to be used to 
appoint not only the chairperson, but also the representatives of employer and employee groups. 

The other issue that the member for Cockburn raised relates to some anomalies in the practical application of the 
act. He described in some detail the experience of workers substantively employed in fabrication who work on a 
construction site and who have long service leave cash payments made into the construction industry fund while 
they are on the construction site. There may well then be some scenarios in which those people have trouble 
accessing those funds for a whole range of reasons based on details in the act. As the member pointed out, I 
acknowledged the issues created in the scenario that he painted and suggested that that may be a policy issue for 
discussion on another day. In some ways, the challenges faced by those particular employees are the flipside of 
the benefits enjoyed by the vast majority of employees in the construction industry because of the benefits 
bestowed on them by the nature of the system. I am not denying at all that some people may be disadvantaged. 
We simply need to better understand what we can do to deal with those matters. 

I will close with some other observations about the bill. The bill deals with a number of particular aspects of the 
legislation. I think one of the more important aspects is the changes that will make it easier to determine who are 
employees for the purposes of the act. Labour hire agencies will specifically be included in the definition of 
“employer” for the purposes of the act. That is very important in the construction sector, particularly because at 
times of surges in demand for construction workers, labour hire companies play a significant role. 

Dr K.D. Hames: Do you know that the member for Pilbara managed to talk for something like 24 hours on one 
occasion? 

Mr T.R. BUSWELL: I just lack that stamina. 

Dr K.D. Hames: I’m sure you could do the same. 

Mr T.R. BUSWELL: I can keep going; I just want to pace myself until the Leader of the House returns. 

Labour hire companies are an important part of that process in the construction industry. 

I will not go into a range of the other benefits of the bill, other than to say that it will significantly improve the 
system. I acknowledge the point of difference around the composition of the board. I was not attempting to not 
answer the member’s questions; I provided a point that he disagreed with. That is fine and that is the nature of 
this place. I look forward to the act being amended by this legislation and to us continuing to deliver a modern, 
contemporary long service leave framework for employees in the Western Australian construction sector. 

Question put and passed. 

Bill read a third time and passed. 
 


